THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 
Published Monthly at 27 Thames Street, N. Y. City. Telephone 3060 Cortlandt. 


ALFRED F. WHITE, - = Publisher. 


VoL. XXVI. NEW YORK, AUGUST, 1909. No. 8. 





New York State he report of the proceedings of the annual 
Bankers Meeting. Meeting of the New York State Bankers’ Asso- 
ciation is much more satisfactory than the meet- 
ing itself actually was. With a very large membership and a very 
fair ‘‘ attendance” as shown by the register, it was possible to muster 
only 127 members to vote upon the important question of electing a 
president for the ensuing year. The attraction of Saratoga Springs, 
that old-time resort recently somewhat rejuvenated, was sufficiently 
strong to offset the convention program, although the latter included 
addresses of more than ordinary interest. This tendency to show 
rather scant courtesy toward guests who prepare interesting and val- 
uable papers for the occasion, 1s not confined to the New York Asso- 
ciation meetings; the same thing occurs in some of the other States; 
it will eventually have the effect of discouraging men of prominence 
from accepting invitations to speak and lead to a degeneration of the 
gatherings into a sort of high grade picnics, not calculated to pro- 
mote the usefulness of the organizations. 
Mr. Watte’ The great desirability of keeping constantly in 
PT ne view the serious purpose of the bankers’ associa- 
tions, was voiced by Mr. Watts of Tennessee, in 
his address upon the use that could, and should, be made of the organ- 
izations to promote friendly relations with the public and influence 
opinion on public questions in the right direction. His point, that 
bankers generally are too much inclined to consider themselves too 
busy to give special and active attention to such questions, even when 
they affect banking, was well taken; and his argument for organizations 
with paid secretaries who would be the instruments by which the 
members keep in touch with the outside world, should have influ- 
enced those at the Saratoga meeting to adopt the recommendation of 
the council to provide a salary. Many associations far less able to do 
so have paid secretaries and have found it profitable from a pecuniary 
point of view—not to speak of the increased service and importance 
to the community due to the greater activity. 
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a The absence of serious purpose and broad- 
Serious Purpose. gauge policy at the New York meeting, was 
doubtlessin considerable part due to the non- 
attendance of the most important men among bankers of the Empire 
State. This is in itself an evidence of the deterioration to be re- 
gretted. The most prominent and influential bank officials were con- 
spicuous by their absence, and the gathering was relatively insignifi- 
cant because of this lack of interest in the affairs of the organization. 
Normally, the New York association should be the chief among the 
local ones leading in efficient work, thus making its influence felt 
throughout the land. As it is, a number of smaller states have much 
more influential organizations: hence the ‘‘ power for good” of the 
New York bankers, as Mr. Watts expressed it, is deplorably mini- 
mized. Should this be allowed to continue ? 


Gee tote To the dominant spirit which underlies this condition 


Seeatdiocct. may also be attributed the somewhat narrow policy 
that obtained at the meeting when it came to the selec- 

tion of president of the association. To permit political prejudices 
to influence the choice of members when officers of,the body are to be 
elected, is a matter pregnant with danger to the welfare of the organ- 
ization; but in the case of Mr. Lyford, (with whom, by the way, we have 


no personal acquaintance) the objection to his opinion was raised a 
year after the association in convention assembled had tacitly passed 
upon it, and elected him vice-president. That is to say, Mr. Lyford 
favored the guarantee of bank deposits in 1907 and 1908, and yet was 
in 1908 chosen to fill the second place, which by precedent entitled 
him to the first place this year; but now, after the question is generally 
considered a dead issue politically, the precedent is broken in order 
that he may be punished for his political views. Ignoring precedents 
is not in itself a proceeding to be condemned; on the contrary, it is 
often wholesome to overturn them, but in this instance it was inju- 
dicious. It will give the impression that New York bankers are very 
much afraid of the guarantee issue, which they certainly are not. 


inn Guten we. The discussions of the deposit-guarantee 
Guaranteed Deposits. 4nd postal-savings questions have had at 

least one very gratifying result: the im- 
provement in bank management. It has been brought home to many 
bankers and legislators, that this is the sole effective alternative to 
the proposed legislation upon untried, and probably unwise, lines. Not 
only have State laws been strengthened and regulations thereunder 
developed, as from time to time reported in our pages, but bankers 
have in many instances taken the initiative, bettering conditions 
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without legislation. The National Bank Act has not yet been amend- 
ed, but the Comptroller of the Currency has extended his supervis- 
ory functions under the law asit stands, quite broadly. As frequently 
happens in the case of such movements for reforms, there has been 
a tendency to go too far; several prominent bankers have raised their 
voices in protest against the endeavors of officials to ‘‘ regulate” to 
such an extent as to amount almost to their ‘‘ running the bank them- 
selves.’ Of course none of the laws contemplates this; yet it is some- 
times difficult to draw the line of demarcation between proper regu- 
lation and that which may be termed too inquisitorial, and hence, 
improper. Experience proves this. 


Guest Gani Manifestly, the ideal system would be that in 
and Bad Banking. Which the law is confined to the enunciation 
of a few definite general propositions, leaving 
the conduct of the business of banking to the good judgment and 
good faith of the directors and officers. But it is patent that a good 
many of those who go into the business do not act in good faith, and 
a good many more do not possess good judgment; hence, the laws 
must prescribe numerous details for the conduct of affairs, that are 
irksome to the great majority who show both good faith and good 
judgment. Indeed the bulk of all laws are necessary to control the 
minorities who are inclined to overstep proper limits. Now, while 
the Comptroller of the Currency (who is specially criticised for some 
of his most recent endeavors at regulation) may have gone too far 
when the viewpoint is confined to good bankers, it is due to him to 
say that for the protection of the public, including the good bankers, 
he feels it imperative to look after those who are not good, more care- 
fully than has been the practice heretofore. 
mad Qankten At best there will always be many elements of bad 
Must Go. banking that the Comptroller cannot reach; but it 
is not wise to discourage him in his endeavor to 
limit the evils as far as possible under existing law, and thus con- 
tribute to the necessary work of placing the banking business as a 
whole upon a higher plane. It is notorious that most of the disasters 
recorded aredue to evasions of both the spirit and the letter of the law, 
and disasters due to this cause are averted quite as often by good 
luck alone. Negligent directors are too frequently responsible for bad 
management. If there is one thing that the people have determined 
to see corrected, it is the evil of ‘‘dummy directors” of banks and all 
the similar derelictions in management. There have been too many 
losses, and ‘‘ near-losses,”’ due to such derelictions; where the public 
was induced to entrust funds to institutions, because it assumed that 
the men in the directorate whom it respected and trusted, actually 
looked after the business, when in fact they paid no attention to it. 
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These practices are either right or they are wrong; if they are wrong, 
and we think they are, nothing that is requisite to check them can 
properly be complained of as too inquisitorial. 


Co-operation with When considering this question the good 
Officials Desirable. bankers should bear in mind that there are 
many instances where they have become 

aware of practices calculated to reflect discredit, on the part of this 
or that banker with whose business they have become familiar. In 
many instances they have exerted themselves touse their influence or 
power to correct the erratic ones; but in many others, circumstances 
have induced them to close their eyes or show indifference to the 
evil; regarding it the duty of the official supervisors to discover and 
devise remedies. In the nature of the case the officials cannot al- 
ways discover the dereliction as easily, nor measure the vicious in- 
fluence thereof as fully, nor provide correctives as effectively. Good 
bankers and particularly their local organizations, should appreciate 
their responsibilities in these matters; at the very least they should 
co-operate with the official supervisors, and before disaster comes, 
which can very often be done. That would be the exercise of good 
faith and good judgment most fully and would obviate the need of 


too drastic laws. 


She @acneratian Since our last issue the proposed federal cor- 
Ten taw. poration income tax measure has been formally 
presented, modified, adopted by the Senate as 
an amendment to the tariff bill, rejected by the House of Represen- 
tatives, and is now pending in the conference committee of the two 
Houses. A notable change in the sentiment as to its desirability has 
appeared since its details have been published and discussed. It may 
be said that with the people in general it still meets with strong ap- 
proval; but severe criticism has been heard from many, if not most, 
of the interests likely to be affected by it, or rather from the repre- 
sentatives of those interests. In the course of its consideration the 
rate of the tax has apparently been reduced from 2 per cent. to 1 per 
cent. This cuts down the revenue to be derived therefrom by one- 
half; and since it appears to have the approval of President Taft's 
administration, the criticism that control of corporations rather than 
revenue, is the purpose of the measure, is well founded. It is to be 
subjected to considerable additional remodeling, hence the final shape 
in which it will be placed upon the statute books is not at this writ- 
ing definitely ascertainable. It is clear, however, that it is to be an- 
other instance of Government undertaking to accomplish indirectly 
what could not be done by direct legislation, upon which the Supreme 
Court will probably have to be heard. 
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Senectutuntiien In its original draft, not yet altered so far as we 
Against Banks. have learned, the proposed law reaches out de- 

liberately to assess banks reiatively more than 
other corporations. In arriving at the amount of net earnings that 
is to be the sum upon which the tax is assessed, the payment of in- 
terest upon bonds and other debt may be deducted as a proper item 
of expense, provided however, that where the debt exceeds the capi- 
tal stock of the corporation, the interest paid upon this excess may 
not be deducted. Corporations in general will not be very materially 
affected by this proviso; since they ordinarily have no such dispar- 
ity of debts over capital; but banks almost invariably show debts (i. 
e. deposits, which are construed to be debts) in excess of capital; to 
the extent that interest is paid (as it usually is) upon deposits in ex- 
cess of the capital, that interest cannot be deducted as expense, in 
reaching the sum of taxable net earnings. From this view-point, 
and bearing in mind that the revenue thus obtainable from general 
corporations would be insignificant, this discriminative feature will 
bear heavily upon the banks. Was this the intention of the framers 
of the measure ? 


an It is not unlikely that most of the general 
“Stock-Watering.”» Corporations will be able to escape liability 
for the tax thus added under the proviso just 

discussed, by the simple process of increasing their capital stock to 
an amount where it stands equal to the obligations. Most State laws 
render such a proceeding easy; and it is to be expected that in many 
instances the added stock will be merely ‘‘ water;” in which case the 
law will have resulted in encouraging a vicious practice; one that 
presumably it was hoped to abrogate entirely through the influence 
of the law. How the tax law is expected to operate in the process of 
effecting corporate reform, its advocates show only vaguely. Is it 
by publicity alone that they hope to accomplish this? If so, the pend- 
ing bill appears to give little hope. But even if greater publicity 
were provided for, it will have to be assumed that the exhibits will 
be sufficiently glaring to induce the States, which chartered these 
corporations, to take them in hand for adequate regulation. Assum- 
ing, again, that this is needful, which State is likely to take the lead? 
Will the Measure “!! hands will point to New Jersey as the 
Effect Reforms? commonwealth that has been, under its unique 
corporation laws, most prolific in generating 

the class of corporations at which the reformers direct their efforts. 
But New Jersey has been able, by reason of the large revenues de- 
rived from the corporations, to relieve its people in very large meas- 
ure of taxes that the people of other States are called upon to pay. 
Is it likely that the effects of the proposed final law will prove suffic- 
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ient to persuade the Jersey voters to forego the benefits derived from 
present conditions? Hardly. Direct pecuniary benefits like those en- 
joyed by them are not to be soeasily renounced. The finger of scorn 
has been pointed at them for many a year by the reformers without 
the slightest effect. And New Jersey may properly retort to the fed- 
eral legislators: Begin at your own doorstep; your tariff is the re- 
puted ‘‘mother of the trusts,” while 1 am at most but the “‘ foster- 
mother ;” show first the sincerity of your purpose respecting these pro- 
geny, and then it will be time to give the subject consideration here 


aumertens Quaties Our financial connections with foreign 
for Foreign Conntries. Countries have recently shown renewed 
activity. The diplomatic intervention of 
our Government to obtain for our bankers a participation in a Joan to 
be offered by China, has caused considerable comment abroad. It is 
possible that we may not succeed in this, but we have given fair no- 
tice that we are to be considered hereafter in international matters in 
the Orient. It is not the direct profits from the lending of the money, 
but indirect advantages commercially, that are aimed at in this nego- 
tiation. We have for some years persistently labored to get a larger 
share of the Chinese market, and have spent much money in the en- 
terprise, without any remarkable results. It is a question whether 
we would not have profited more if we had spent the money in devel- 
oping our commerce with South American countries. The imports of 
China are about $330,000,000 per annum; this shows an increase of 
fully 50 per cent in ten years. 


Tee South Two South American countries alone show a 
American Field. greater import trade; and when taken asa whole, 
the countries south of us use probably five times 
as much per capita of foreign goods, in value,as China. In other words, 
we have, at our doors, an opportunity for commercial development 
many times larger than the Orient affords. This is hence the field to 
cultivate; and it is encouraging to find that our bankers are taking 
thought of this and are contemplating the development of relations 
with a number of these countries that cannot but prove profitable. 
News is just published that a Costa Rican loan is to be taken in New 
York City. Bolivia, Ecuador and Brazil have been assisted in similar 
ways in the past; Mexico, of course, comes to us quite regularly for 
capital; and even the receut shipment of our coin to Argentina has 
some influence, since they use it there without recoining. Diplomatic 
relations are being placed upon friendly footing, and more of this 
business may be looked for. 
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—— ne a To the general observer the fact that we 
Transport Facilities. have no transportation facilities to South 
America, will come as a surprise. Practic- 
ally every vessel plying between our ports and theirs, flies a foreign 
flag; our ensign rarely appears at their ports. To send a letter to 
these countries speedily, usually requires that it be first sent to 
Europe, whence direct mail lines exist. For years there has been a 
struggle to get from Congress an appropriation to subsidize a mail- 
steamship line, but in vain. Other interests have always succeeded 
in preventing this obviously necessary and valuable legislation; and 
hence our merchants and manufacturers are handicapped. In the 
line of banking, our facilities have also been defective; establishment 
of an international bank has been repeatedly favored, in vain. It is 
therefore encouraging to learn that one of our great metropolitan 
banks has added to the facilities for its customers, a department for 
telegraphic transfers of funds to these countries. 


mttetmbine at Every step tending to make our relations 


Obstacies Necessary. With Latin America more closeand friend- 

ly, should be encouraged. There is our 
special commercial field, as predicted long ago by Henry Clay, and in 
our own day by James G. Blaine. Foolish jealousies, race prejudices 


and stupidity on our fart, have prevented the working of the field as 
it should have been done; British and German interests have hence 
gone ahead of us, and are now firmly established; French and Italians 
have in some particulars distanced us; even Austria has been send- 
ing flour to some ports at an advantage over us. Yet, we are nearer 
by many hundreds of miles than are those countries; had we only the 
transportation means, our competition would socn be formidable. 
We must import largely from those countries; we should export much 
more than we do; and we should have the first call in furnishing 
them with capital for development, which they stand in need of. 


BANKING LAW. 


The Appellate Division of the Supreme 
Court, by a vote of four to one, has re- 
versed a judgment of the trial court permitting a bank to recover 
against a party who had cabled to the bank that he would indorse 
notes of a certain firm to the extent of ten thousand dollars, in reli- 
ance on which the bank discounted the notes. 

A member of the firm wrote to the defendant, his father, who was 
in Europe, stating that the firm needed money immediately, and ask- 
ing if he would indorse the firm's notes for $15,000, which was to in- 
clude a $5,000 note, already indorsed, and discounted by the plaintiff 


Contract to Indorse. 
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bank. The defendant cabled to the bank: ‘‘ Will indorse ten thous- 
sani.” In reliance upon the cablegram the bank discounted two notes 
for $5,000 each. On maturity of the first note, the bank, without pro- 
testing it, accepted a new note made by the firm, without the de- 
fendant’s indorsement. When the second note fell due, the bank gave 
notice of presentment and non-payment to the defendant by mail. 
The firm then became bankrupt and the bank sued defendant on his 
contract to indorse. It was held that the contract to indorse a note 
of one person, provided another will discount it was a promise to an- 
swer for the debt of another and,therefore, within the provisions of the 
statute of frauds, requiring such contracts to be in writing. It was 
further held that the cablegram, standing alone, was not a sufficient 
memorandum tosatisfy the statute of frauds. The letter to the defend- 
ant from his son, the court determined, could not be read in conjunc- 
tion with the cablegram so as to spell out avalid contract. But grant- 
ing that the letter and cablegram could be taken together, the court 
was still of the opinion that there was no valid contract. The letter 
requested the defendant to indorse notes to the extent of $15,000, in- 
cluding the $5,000 note already indorsed. The cable reply, ‘‘ Will 
indorse ten thousand ” did not expressly state whether it meant ten 
thousand additional to the five thousand already indorsed, or ten 
thousand including the five thousand. The court construed the reply 
to mean the latter. In other words, the offer of the bankto discount 
on ten thousand was not accepted by the defendant. Instead he sent 
back a proposition to indorse five thousand in addition to the note 
which he previously indorsed. It is elementary that to constitute a 
contract there must be an offer and an acceptance, and the acceptance 
must be in the terms of the offer. If A writes to B, offering him a 
certain sum for his black horse, B cannot make a contract by an- 
swering that he will accept the sum mentioned for his white horse, 
or that he will sell the black horse for a larger amount than that of- 
fered by A. So, here, the cablegram, instead of being an acceptance 
constituting a binding contract, was merely a new proposition made 
to the bank, which the bank could make into acontract only by send- 
ing back an acceptance on its part. 

It is unfortunate for the bank, which relied on the defendant’s 
cable to the extent of discounting notes for ten thousand dollars, that 
the cable should be construed as it was. It would seem to be a fair 
construction that the cablegram indicated a willingness to indorse 
ten thousand dollars outside of that already indorsed. In fact it is 
rather difficult to see how the words *‘ will indorse "’ used in the cable- 
gram can be made to refer to and to include a note previously in- 
dorsed and discounted. Judge Houghton, while concurring in the 
result, tookexception to the proposition of the majority that no bind- 
ing contract could be worked out of the transaction even if the letter 
and cablegram were read together. 
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It was recently held by the United States Dis- 
trict Court for the Northern District of West 
Virginia, that a bank which loans money to the ‘‘Steamer Avalon 
and owners” without knowing or making any effort to ascertain what . 
use was made of the money, was not entitled to a maritime lien 
against the vessel for the amount of the loan, upon showing by the 
testimony of the master of the vessel that the money was used in 
operating the boat. No attempt was made to show the individual 
parties to whom the loan was made or the character of the labor, ma- 
terial or supplies supposed to have been supplied. On the contrary, 
it appeared that the loan was made in the regular course of banking 
business without any care or attention as to how the money was ex- 
pended. Under these circumstances, the bank could not claim the 
lien to which it would have been entitled had it been in position to 
show positively that the money was loaned for the purpose of paying 
for supplies for the vessel. See the decision in ‘‘The Avalon” in 
this issue. The rule is that one who lends money on request of the 
proper authority for the purpose of paying off maritime liens upon a 
vessel, and who looks to the vessel as his security, has a lien upon 
the vessel for such advances equal in dignity to the liens which he 
satisfies. But such an advance not made on authority of one having 
the right to bind the ship does not give alien. Nor does the lien arise 
on a mere personal loan of money or credit to the vessel owner, al- 
though such money or credit may be used by him for the ship’s pur- 
poses. 


Maritime Liens. 


——SJ 


Notice of Dishonor. [t iS not a sufficient compliance with the 

Negotiable Instruments Law to mail a notice 
of dishonor to an indorser of a promissory note in care of the maker 
at the maker's residence. This is the effect of a recent construction 
of the statute by the New York Supreme Court, in the case of E. I. 
Dupont Company v. Rooney, appearing on a subsequent page of this 
issue. The sending of the notice to a particular address, which was 
not the indorser’s residence or place of business, operated to release 
the indorser. A similar situation arose in the case of University 
Press v. Williams, 48 N. Y. App. Div. 188, where a similar conclu- 
sion was reached by the court. There a notice of protest was mailed 
to an indorser, whose address was unknown, in care of the maker of 
the instrument at his business address in New York City. It ap- 
peared that the indorser’s residence was in Washington, D. C., and 
that, when he occasionally came to New York, he stopped at the vari- 
ous hotels. He had no regular place in New York City for receiving 
mail and never in fact received the notice in question. The notice 
was held insufficient to charge the indorser. In Cuming v. Roderick, 
28 N. Y. App. Div. 253, it was held that a notice of protest mailed 
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by a notary to an address which he found in the directory, and, from 
which the party had moved several months before, was without avail. 
By way of dictum, in the Dupont Company case, the court said that, 
under the circumstances, it would have been enough had the notice 
been mailed to the indorser at ‘‘ New York City,” if the party send- 
ing the notice could show that after using due diligence he had been 
unable to ascertain the indorser’s residence or place of business. 


SSS 


Gites a0 Menteer David Bourke sold two horses to Jas. Spaight, 
of Promissory Note taking in paymenta promissory note. As is 
Against the Payee. not unusual with promissory notes passed in 

horse trades, an action was subsequently 
brought upon the instrument. The action was brought by R. J. 
Whalen, to whom the note had been transferred for value by Bourke. 
Spaight resisted payment, alleging that he had rescinded the con- 
tract of purchase, and restored the horses to Bourke, because they 
had proved not to be as warranted and represented. Whalen, how- 
ever, recovered judgment upon the ground that he was an innocent 
purchaser of the note. Spaight then sued Bourke for damages. He 
was permitted to recover, not only the amount of the judgment 
which Whalen obtained against him, but inasmuch as he had in good 
faith, though without success, attempted to show that Whalen was 
not an innocent holder, it was held that he should also recover from 
Bourke his costs and attorney's fee in the Whalen action. 


Pareneratip as A member of a partnership, without 
Accommodation tndorser. knowledge of his co-partner, placed 
the firm name on a promissory note 
for $1,500 as accommodation indorser. The payee of the note trans- 
ferred it to a bona fide purchaser for value before maturity, and the 
partnership was eventually sued on the note by the bona fide pur- 
chaser. Questions arose involving the authority of a partner to bind 
his firm under such circumstances, and the rights of a person taking 
such an instrument for value and without notice. It is a well recog- 
nized rule that a general partner in a trading business has implied 
authority to borrow money in the usual course of business for the 
benefit of the partnership, and to sign the firm name to a bill or note 
for the repayment of the loan. But his implied authority cannot be 
stretched to the extent of permitting him to assist others to borrow 
money by lending the credit of his firm to the transaction and mak 
ing it a party thereto in the capacity of accommodation indorser of a 
note. However, such an indorsement is binding on the firm when 
the instrument comes to the hands of a purchaser for value not 
chargeable with notice of the partner’s lack of authority. The case 
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is that of Hayes v. Blaker, a recent decision by the Kansas City Court 
of Appeals, and the opinion of the court is printed in this number of 
the Banxinc Law Journal. 

In some jurisdictions it is held that where the purchaser of nego- 
tiable paper before maturity has knowledge of facts and circum- 
stances, which would excite suspicion in the mind of a reasonably 
careful and prudent person that the transaction evidenced by the 
paper is tainted with bad faith, or that there is a failure of considera- 
tion, such knowledge of itself should be treated in law as actual knowl- 
edge of the existence of the infirmity. But, inthe words of the court: 
‘* That doctrine has been rejected in this state as unsuited to com- 
mercial needs and usages. It is the policy of our jurisprudence to 
encourage the free circulation of commercial paper, and to this end 
the rule has been firmly established that: ‘ The consideration of ne- 
gotiable paper in the hands of a bona fide holder for value cannot be 
inquired into. Mala fides alone can open the door to such inquiry. 
Gross negligence even is not sufficient. Actual notice of the facts 
which impeach the validity of the note must be brought home to the 


holder.’*”’ 


An innocent purchaser of promissory notes 
can recover against the maker of them 
though the maker is able to show that the notes were obtained from 
him on fraudulegt representations made to him by the payee. The 
doctrine is illustrated in a recent decision of the Supreme Court of 
Mississippi, Bank of Newton v. Simmons; see page 599. Simmons 
had purchased from a company the exclusive privilege of selling cer- 
tain patent safety sash locks, not knowing at the time that the com- 
pany had already disposed of the same ‘‘exclusive” privilege several 
times. The company immediately had the notes discounted at a 
bank, the bank having no knowledge of the fraudulent character of 
the transaction in which the notes had been obtained. Had the ac- 
tion on the notes been brought by the payee the defense of fraud would 
have prevailed, but the defense was not good as against the bank, 
an innocent purchaser for value, and the bank was allowed to recover 
on the notes. 


Innocent Purchaser. 


In Keenan v. Blue, page 600 of this number, it 

Paper. is held by the Supreme Court of Illinois, that, 

while the maker of accommodation paper can im- 

pose any restriction upon the use of such paper that he may desire at 

the time of its issue, unless the restriction is written upon the paper, 

or otherwise brought to the notice of the transferee before he pur- 
chases it, the restriction constitutes no defense to the paper. 


Accommodation 
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THE QUESTION OF CURRENCY REFORM. 


BY MAURICE L. MUHLEMAN, 


Author of * Banking Systems of the World.” 


T is remarkabie to observe the total absence of concerted activity, 
| upon the part of the public at large, relative to the subject of the 
reform of our currency laws. Occasional references to the sub- 
ject in the press are passed without special notice; and the spora- 
dic attempts by leading bankers to arouse some interest among their 
colleagues, have proved almost absolutely without effect. 

It is true that the question has been submitted by Congress to a 
body composed of its own membership for study; and it is also true 
that President Taft was warranted in assuming that the public would 
be better satisfied by the adoption of the policy of taking up the tariff 
question first, thus postponing the consideration of currency reform 
at least until the next winter’s session of Congress. We should not 
lose sight, however, of the fact that the Congressional Monetary Com- 
mission is a political body; judged from the most favorable point of 


view, this fact must be given full weight by those who are living in 
expectation of seeing that body present a measure of reform which 


will prove adequate. 

Notwithstanding the reported expression of his desire to accom- 
plish a monumental work, that shall stand as a fitting close to his 
career in the public service, Senator Aldrich, the dominant factor in 
the Commission, may permit political exigency to mar this admira- 
ble program. For he is prone to set his view of the best interests 
of the Republican party above other considerations, for the time 
being, and to devise legislation that is in its nature a compromise, 
rather than give opportunity for opposition. This has been illustrated 
in his conduct of the work of framing the tariff legislation during 
special session of Congress; and while, through combination of cir- 
cumstances, this policy of the Rhode Island Senator, has in the past 
proved politically successful, it may well be questioned whether up- 
on this occasion he has correctly appraised the wishes of the major- 
ity of his party’s membership, not to speak of the wishes of the op- 
position. 

Any proposed legislation upon the currency question that is based 
upon similar considerations, i. e. the desire to benefit the party with 
respect to some supposititious temporary need, as conceived by its 
leader in the Senate, will be defective; and the defects will be greater 
or less only as the political exigency is important or otherwise, as 
judged by him. Moreover, he will find ample justification for his 
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course, in the apparent indifference manifested by the business in- 
terests of the country upon this most important issue. Obviously the 
assumption will be that if the business interests really want some- 
thing comprehensive and not.mere patchwork, they will give audible 
expression to this want. If they persist in remaining silent, the 
political leaders naturally conclude that they are contented. 

When it is borne in mind that the subject has been before the 
public for fully fifteen years —from the day when the American Bank- 
ers’ Association, at its Baltimore convention, called attention there- 
to, the lethargy now displayed, is, as has already been said, truly re- 
markable. Here isan issue, affecting all interests of the land; in its 
ultimate influence affecting every citizen; its importance has been re- 
peatedly set forth since that Baltimore declaration of 1894 was pub- 
lished; yet the apparent public attention that it is receiving may be 
properly characterized as negligible. It is another illustration of the 
serious error into which the people fall, of believing that the legis- 
lators will give every subject affecting their welfare adequate atten- 
tion, without being prodded. The contrary is usually the case; un- 
less prodded they are generally inactive; it is much easier to be so; 
doing nothing, or next to nothing, arouses less opposition than con- 
crete action would. 

It is conceded that the Monetary Commission is at work; some of 
the members visited Europe to examine the currency systems there; 
a hearing was held in Washington relative to the operation of the Na- 
tional Bank Act in certain particulars; experts both here and abroad 
are employed in the preparation of data necessary to make a com- 
prehensive showing of the operations of foreign systems in detail; the 
Treasury officers have been directed to collate data at hand and to 
obtain further data from our own banks, to give in greater detail an 
exhibit of the manner in which their transactions with the public are 
conducted. But aside from a publication of a brief outline of the 
scope of these examinations into the subject, the Commission has not 
taken the public into its confidence. 

There is promise of a report some time in December next; and an 
intimation that legislation will follow at the session of Congress which 
begins that month. It might well be said that the public should be 
given more opportunity to consider the data to be presented than this 
program permits; but since the public manifests no desire to know, 
there need of course be no effort made by the Commission to inform 
it. At this writing it is rather warm in Washington anyway, and all 
unnecessary exertions are naturally avoided. Hence the view ex- 
pressed by daily papers that we shall have currency legislation in a 
year from now, is rather sanguine; those expressing doubtful views 
have much justification for that opinion. 

Yet the question, What is being done? will occasionally spring up; 
and there have been certain indications that are probably to be given 
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due weight in forecasting the trend of the development of the plans. 
These indications point to an alignment of the forces at play for and 
against the proposition to provide ample currency based upon credit, 
with the requisite elasticity of volume. Moreover, they point toa 
probable victory for those opposed to credit currency, who apparently 
are politically preponderant. 

Thus, we have the intimation of President Reynolds of the Amer- 
ican Bankers’ Association, who has been very close to the Commis- 
sion, having accompanied those members thereof who went abroad; 
the intimation, published in the July number of the Banxinc Law 
JourRNAL, is substantially that we may have to be content with a law 
that contemplates the retention of the bond-secured bank currency 
with all its patent defects, especially the inelasticity, the cardinal 
point that should receive attention in any plan of reform. 

A second indication is contained in the reported intention of 
Speaker Cannon to deprive Representative Fowler of the chairman- 
ship of the Banking and Currency Committee of the House of Repre- 
sentatives, when the committees are formed next December; further- 
more, to leave him off that committee entirely. It is not necessary 
to agree with all that Mr. Fowler has proposed, to accord him full 
recognition as the leader in the advocacy of an elastic credit currency; 
at times he stood almost alone in Congress in favor of the principle 
enunciated by the Baltimore convention referred toabove; his knowl- 
edge of the subject is second to none in the House of Representatives; 
but he is to be degraded, politically, probably because he stands op- 
posed to the program of continuing the absurd bond-secured note 
system. 

The intimation is that Representative Vreeland, whose name is 
joined with that of Senator Aldrich in the emergency currency law 
of 1908, isto be the new chairman. Were the circumstances some- 
what different, this selection would be absolutely unobjectionable; it 
is only when considered in connection with the proposed deposition of 
Mr. Fowler, that the matter becomes a subject for critical comment. 

If the political cabal in Washington has designs such as are indi- 
cated by these circumstances, the prospect of a genuine and adequate 
reform of our currency laws, is certainly not encouraging. But the 
reactionary element will bein position to hold the power over the con- 
templated legislation, merely because of the absolute indifference of 
those who are most interested in having a comprehensive and satis- 
factory reform worked out. Legislators are influenced solely, or at 
least mainly, by political considerations; that is to say the votes of 
influential citizens in their several constituencies or at large. Un- 
less they feel that they have a ‘‘ mandate from the people,” they will 
undertake no legislation that involves a change in the existing order 
of things; and they, logically, look askance at reforms of every kind. 

The published program of the expert investigations being made 
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by the Commission, has received high commendation. It must be 
conceded that, if carried out as designed, we shall have exhaustive 
presentations of the constitution and operation of every important 
central bank in the world, and studies of their influence upon the re- 
spective currency systems controlled by these institutions. These 
papers will unquestionably form one of the most valuable contribu- 
tions to the store of knowledge upon monetary affairs, and should 
enable us to make useful deductions from the experiences of other 
nations, to serve us in drafting legislation here. It is most desirable 
that the information thus brought together be published throughout 
the country, in order that our people may have an opportunity to 
pass judgment upon the manner in which other people have solved 
their currency problems. To this end the papers should—and prob- 
ably will—be prepared in terms easily understood, with as little of 
the technical phraseology as possible. 

The branch of the work relating to our own experiences, although 
quite extensive, is apparently less comprehensive, judging by the pro- 
gram. The several subjects assigned to experts do not specifically 
include such an investigation of the particular feature of the abuse 
of the power to issue bank-notes, as seems requisite to reach the most 
potentevilin the present system. Such an inquiry may be embraced, 
as a collateral feature, in one or another of the subjects on the list, 
however; it is to be hoped that such is the case; for the omission to 
furnish a comprehensive and detailed study of the manner in which 
this function of our national banks is exercised, in all of its ramifica- 
tions, would be like a presentation of the play of Hamlet with Ham- 
let left out. There is no question among intelligent observers that 
elasticity of volume is the chief element requisite, but totally lacking, 
inour present system. The extent of the evil caused by this lack and 
the methods employed to cause the evil, must be clearly shown, in 
order to provide remedies. 

Our country, probably more than any other one, requires, for the 
purpose of handling the products of the greatly diversified industries, 
a very large amount of additional currency, temporarily, at certain 
seasons of each year. This additional supply is under our system, as 
in other countries, to be furnished by the banks. An examination 
of the records shows that the banks do not provide additional bank- 
notes during these periods of greatest demand, and that at times the 
supply has been smaller at some time during these periods, than in 
the months when demands are least. The fact is, of course, that the 
banks maintain excessive note-issues during those months when the 
need therefore does not exist; this is the root of the evil, and we are 
entitled to know why this practice prevails, and whether proper steps 
are contemplated to put a stop to it. 

As the matter stands we have legalized inflation, leading to gen- 
eral over-expansion and financial crises; erratic interest rates consti- 
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tuting on the one hand an inordinate tax upon industry and trade, 
upon the other hand generating the worst forms of speculation. The 
people are entitled to know why this is so—why they should be com- 
pelled to endure the evils referred to when intelligent legislation 
could in very large measure eliminate them. Reports current credit 
Senator Aldrich with having come to an appreciation of the short- 
comings of past legislation on the currency and a determination to 
make amends therefor in the measure to be brought forward next 
winter. The pertinent question today is—Will this result be obtained 
in a satisfactory manner without a very general expression of the 
will of the people? There has been no such presentation of the sub- 
ject to the people and their vote upon it, as can be construed into a 
‘*mandate,” and there is a possibility that this fact may again be 
taken advantage of, to postpone adequate reforms. 

A very brief and concrete expression of the need of the country, 
in the line of currency reform, was the declaration of the platform 
of the Republican party, when asking popular support in the presi- 
dential canvas of 1900. The language was as follows: 


‘* We recognize that interest rates are potent factors in production 
and business activity, and for the purpose of further equalizing and 
further lowering the rates of interest, we favor such monetary legis- 
lation as will enable the varying needs of the seasons and of all sec- 
tions to be promptly met.” 


It may be logically contended that this met with the approval of 
the people; yet the party has been continuously in power since that 
date and has done substantially nothing in the interval to carry into 
execution this tacit promise; mainly, it is to be presumed, because 
there has been no prodding by a sufficient number of the people 
Shall the subject be again laid over for lack of prodding? Is this 
question which so seriously affects every citizen, to be again treated 
with scant courtesy or receive only a patching, simply because of the 
indifference of the citizens ? 


EUROPE WILL TAKE OUR SECURITIES. 


Every returning American of prominence is met by press repre- 
sentatives with the inquiry as to the feeling abroad respecting our 
securities; and almost without exception they report that capitalists 
abroad feel satisfied that we will shortly have settled down to a new 
period of development upon safe lines, and hence our bonds and 
stocks will be a safe purchase. The conclusion is that we may be re- 
lied upon not to endanger our prosperity either through political or 
economic blunders. All of which is most encouraging, and is of 
course, merely confirmatory of the views of intelligent observers of 
things here. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 


Il. FORM AND INTERPRETATION. 


INSTRUMENT MUST BE IN WRITING AND SIGNED BY MAKER OR 
DRAWER. 


T is provided by the Negotiable Instruments Law (section 20 of the 
New York Act) that an instrument, to be negotiable, must be in 
writing and signed by the makerordrawer. From the beginning 
it was essential that negotiable instruments should be in writing. 

This is embodied in their very definition, for no parol contract could 
serve the purpose of bills and notes as a convenient and flexible 
medium ofexchange. In decisions prior to the enactment of the Ne- 
gotiable Instruments Law, it has been held that a bill or note may 
be written in lead pencil, or lithographed, engraved or printed. In 
the case of Brown v. Butchers’ and Drovers’ Bank, 6 Hill (N. Y.) 
443, an indorsement in lead pencil was held to be good, and this, al- 
though the indorsement consisted of the figures ‘‘1. 2.8.,” it being 
shown that the indorser was unable to write and that he intended to 
become bound as indorser by the combination of figures which he 
placed on the back of the instrument. Section 2 of the Negotiable 
Instruments Law provides that ‘‘‘written’ includes printed and 
‘writing ’ includes print.” 

A signature to a note, made in the owner’s presence and by his di- 
rection, is sufficient. Sager v. Tupper, 42 Mich. 605, (1880). The court 
in Crumine v. Crumine, 14 Ind. App. 641 (1895) said: ‘* The note was 
‘signed’ by the maker if she either wrote her name thereto, or if it 
was written by another in her presence or by her direction, either 
with or without her mark.” The decision comes within an Indiana 
statute, dealing with statutory construction, to the effect that writ- 
ing shall be construed to include printing, lithographing, ‘‘or any 
other mode of representing words or letters.” R. S. 1908, sec. 240, 
subd. 9. The same statute provides that ‘‘in all cases where the 
written signature of any person is required, the proper handwriting 
of such person, or his mark, shall be intended.” Under this statute 





*For convenience, the New York statute will be used as the basis for these 
articles. The section numbers referred to therefore will be the numbers that ap- 
pear in that statute. All questions relative to or suggested by it will be answered 
by our Legal Department.—These articles began in the July issue. 
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it has been held that the signing of a christian name only may be good 
as a signature, Zann v. Heller, 7] Ind. 136, and that persons may ap- 
point agents to sign their names to written instruments, Cochell v. 
Reynolds, 156 Ind. 14. Where the maker of a note is unable to write, 
his signature, written Ly another in his presence and at his request, 
is binding on him, to the same extent as though he had made his 
mark upon the instrument and had it witnessed by a person able to 
write. Wright v. Forgy, 126 Ala. 389, (1899). 

A full signature is not essential to the validity of a negotiable in- 
strument. An abbreviation, or even the initials, may suffice. Thus, 
where one whose given name was John, wrote that part of his signa- 
ture ‘‘Jno.”, it was held binding upon him, Kemp v. McCormick, 1 
Mont. 420. In Palmer v. Stephens, 1 Denio (N. Y.) 471, (1845), it 
was said: ‘‘A person may execute an instrument and bind himself 
as effectually by his initials as by writing his name in full. * * * 
Figures or a mark may be used in lieu of the proper name; and where 
either is substituted by a party, intending thereby to bind himself, 
the signature is effective to all intents and purposes.” It has been 
held that the fact that a name was misspelled is immaterial in a case 
where the name ‘Josiah’ was written ‘‘Joiah’’. Lassen County 
Bank v. Sherer, 108 Cal. 513. In this instance the maker of a note 
sought to defend an action on the note on the ground of the error in 
spelling hisown name. The maker or drawer of an instrument, may 
adopt an arbitrary number, or word, or a fictitious name, as his sig- 
nature, 7 Cyc. 613. Inother words, a person may become bound by 
any mark or designation he thinks proper to adopt, provided it is used 
as a substitute for his name, and he intends to become bound by it. 

UNCONDITIONAL PROMISE. 

Another requisite to negotiability is that the instrument must con- 
tain an unconditional promise or order to pay. This requirement is 
also found in the Bills of Exchange Act in England, and was uni- 
formly the law prior to the adoption of the Negotiable Instruments 
Statutes. The requirement is embodied in section 20 of the New 
York Statute and is to be read in connection with section 22, under 
which an unqualified order or promise to pay is declared to be uncon- 
ditional within the meaning of the statute, though coupled with an 
‘*indication of a particular fund out of which reimbursement is to be 
made, or a particular account to be debited with the amount; or a 
statement of the transaction which gives rise to the instrument.”’ 
This section also specifically declares that an order or promise ‘‘ to 
pay out of a particular fund is not unconditional.” These provisions 
are but the common law in statute form. 

It was well settled under the common law that a bill or note was 
not negotiable if payable out of a particular fund. But a distinction 
was recognized where the instrument was simply chargeable to a par- 
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ticular account. Ina case where payment was not made to depend 
upon the sufficiency of the fund mentioned, but where the fund was 
mentioned only for the purpose of informing the drawer as to his 
means of reimbursement, the instrument was, at common law, un- 
questionably negotiable. 1 Daniel Neg. Inst. (5th Ed.) § 51. 

Referring to instruments, payable out of a certain fund, it was 
said in an early decision: ‘‘It would be very mischievous to make 
such notes as these, which are but appointments, bills of exchange; 
for, at that rate, if a tradesman applies to a gentleman for money for 
his bill, says the gentleman, ‘I will direct my steward to pay you,’ 
and writes to him, ‘ Pay to J. S. the money mentioned in this bill out 
of the rents in your hands.’ The steward has no rents in his hands. 
It can never be imagined that the gentleman should be liable to be 
sued on this as upon a bill of exchange.” Jenney v. Herle, 2 Ld. 
Raym. 1361. The doctrine has not changed in modern times. In 
Munger v. Shannon, 61 N. Y. 251, a question arose concerning this 
instrument: ‘‘Mr. Shannon: You will please pay to W. & H. the 
amount of $2,000, and deduct the same from my share of profits of 
our partnership.” Of this paper the court said: ‘‘A bill must be 
drawn on the general credit of the drawer, though it is no objection, 
when so drawn, that a particular fund is specified from which the 
drawer is reimbursed. The true test is whether the drawer is con- 
fined to the particular fund, or whether, though a particular fund is 
mentioned, the drawer may charge the bill up to the general account 
of the drawer if the designated fund turn out to be insufficient. It 
must appear that the bill of exchange is drawn on the general credit 
of thedrawer. It must carry with it the general credit of the drawer, 
not confined to any fund.” 

The mere fact, however, that a particular fund is referred to in 
an instrument does not make it payable out of the fund. There isa 
wide difference between instruments drawn payable out of a par- 
ticular fund, and instruments referring to a particular fund from 
which the drawee may reimburse himself. ‘The former are mere 
equitable assignments pro tanto of the fund mentioned. This dis- 
tinction is recognized in the statutes nowin force. Itis the duty 
of the drawer of such an instrument plainly to limit payment toa 
particular fund, if he intends so to limit it. If he omits to do this, 
or if the words used are obscure, ambiguous, or uncertain, the courts 
assume that the instrument was intended to be a bill of exchange. 
Norton, Bills and Notes, p. 40. 

‘‘In order toconstitute a good promissory note there should be an 
express promise on the face of the instrument to paythe money. A 
mere promise implied by law, founded on an acknowledged indebt- 
edness, will not be sufficient. * * * While such promise need not be 
expressed in any particular form of words, the language used must 
be such that the written undertaking to pay may fairly be deduced 
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therefrom.” The quotation is from the case of Gay v. Rooke, 151 
Mass. 115 (1890), where it was held that the following instrument, ‘I. 
O. U., E. A. Gay, the sum of seventeen dolls. 5-100, for value re- 
ceived. John R. Rooke,” was merely an acknowledgment of a debt 
and not a promissory note. Statutes have existed in some of the 
states making a mere acknowledgment of a debt such as a due-bill or 
I. O. U., negotiable paper. But in the great majority of jurisdictions, 
even before the general adoption of the uniform law, a mere written 
acknowledgment of a debt was not a negotiable instrument. 

In Jenckes v. Rice, 119 Iowa 451, (1903), an action was brought on 
the following instrument: 


$2,000. Des Moines, la., May 4, 18 Qe. 
Six months after date, for value received, we 
: jointly and severally, as principal, promise to pay : 
: to the order of Spencer M. Rice the sum of two : 
thousand dollars, with interest at the rate of ten per 
cent. per annum from date if not paid at maturity, 
and attorney's fees if suit ts instituted upon this 
note. This noteis given to secure S. M. Rice against 
the loss of $2,000 subscription in the syndicate of the : 
Gray's Harbor Land & Imp. Co., and 1s void and : 
non-payable whenever said $2,000 shall have been : 
derived from said syndicate. John E. Rice. 


The instrument, containing a clause that it should be ‘‘void and 
non-payable”’ upon the happening of a certain event, was not pay- 
able unconditionally and at all events, and was, therefore, not good 
as a promissory note. 

If the promise or order is unconditional the form of words in which 
it is expressed is immaterial. The following expressions have been 
held to constitute sufficient orders: ‘‘Credit Mrs. Ann Allen or 
order,” Allen v. Sea. etc. Co., 9 C. B. 574; ‘‘credit in cash,” Ellison 
v. Collingridge, 9 C. B. 570; ‘‘let the bearer have,” Biesenthal v. 
Williams, 1 Duv. (Ky.) 329; and ‘‘ Mr. Nelson will much oblige Mr. 
Webb by paying to J. Ruff,” 1 Esp. 129. ‘‘ This is to certify that I 
am to pay,” was held to bea sufficient promise to pay ina promissory 
note, Meyer v. Weil, 37 La. Ann. 160. ‘‘I guaranty to pay” was 
held to be a sufficient promise in Bruce v. Westcott, 3 Barb. (N. Y.) 
374, and ‘‘ good to bearer” was held good in Hussey v. Winslow, 59 
Maine 170. 

A recent application of the statute was made in the case of Fulton 
v. Varney, 102 N. Y. Supp. 608. The action was brought on the fol- 
lowing document: 

‘*As per verbal agreement made between Mr. John Fulton, Jr., 
and our Mr. Varney, we hereby agree to pay you the sum of $1,059.19 
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ninety days from date; this amount to be paid out of our profits on 
the 3 East 40th job.”” This paper was held not to bea negotiable in- 
strument under sections 20 and 22 of the Negotiable Instruments 
Law, inasmuch as it was a promise to pay out of a particular fund. 

In First National Bank of Hutchinson v. Lightner, 74 Kans. 736, 
the Kansas Statute, Gen. St. 1905, § 4542, covering this subject, was 
construed. The actioninvolved an instrument in the following terms: 
‘‘Hutchinson, Kans., Aug. 10, 1903. G. W. Lightner, Offerle, Kans. 
Dear Sir: Pay to the order of First National Bank of Hutchinson, 
Kansas, on account of contract between you and the Snyder Planing 
Mill Co., $1,500. The Snyder Planing Mill Co., per J. F. Donnell, 
Treas. Accepted. G. W. Lightner.’’ This was held to be a nego- 
tiable bill of exchange payable absolutely on demand. The words 
‘‘on account of contract between you and the Snyder Planing Mill 
Co.” were held to be, not a direction to charge a particular fund, but 
merely an indication of the fund to which the drawee should look for 
reimbursement. 


Applying the test: ‘‘ Does theinstrument carry the general per- 
sonal credit of the drawer or maker, or only the credit of a particular 
fund ?”, a promise to pay a certain sum of money ‘‘out of my next 
quarter’s mail pay, which becomes due Jan. 1, 1883,” was held, in 


Nichols v. Ruggles, 76 Me. 25, to be an absolute promise to pay. ‘‘It 
is evident,” said the court, ‘‘that the intention of the parties was that 
its payment was not to be confined to that fund, but that it was to be 
paid whether that fund should fail or otherwise. Besides, there is 
nothing in the instrument indicating any uncertainty or contingency 
as to the fund; and if there were it would not render the promise 
contingent.’’ In Hassoullier v. Hartsinck, 7 T. R. (Dunford & East’s) 
733, it was held that an instrument promising to pay a certain sum 
‘being a portion of a value, as under deposit in security for the pay- 
ment hereof,” was a promissory note payable at allevents. In Pier- 
son v. Dunlop, 2 Cowp. 571, an order, which was to be charged ‘‘ to 
freight,” was held negotiable. In Corbett v. Clark 45 Wis. 403, an 
order to pay a certain sum ‘‘and take the same out of our share of 
the grain,” referring to grain harvested or growing on certain farms, 
accepted by the drawer, was said to be a valid bill of exchange, and 
the order and acceptance absolute, the words quoted merely indicat- 
ing a means of reimbursement. In Redman v. Adams, 51 Me. 429,a 
bill directing the drawee to charge the amount against the drawer’s 
share of fish caught on a certain schooner, was held negotiable. A 
leading case on this point is that of Macleed v. Snee, 2 Strange 765. 
There a bill of exchange was dated May 25th for the payment of a 
certain sum one month after date, ‘‘as my quarterly half-pay to be 
due from 24th of June to 27th of September next, by advance.” This 
was declared to be a negotiable bill of exchange. 
(To be Continued.) 
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THE GOVERNMENT FINANCES AND THE PUBLIC 
DEBT. 


HE proposition to increase the issue of Government bonds for the 
Panama Canal to $397,000,000, was perhaps the most startling 
and unexpected piece of news relative to the national finances 
that has been published for some years. In the first place, it 

gave the public the first definite information that the Canal would 
cost so much more than was originally estimated; and in the next 
place the proposed increase of debt gave rise to questions in the finan- 
cial world as to the manner in which this large sum would be borrowed. 

As has been pubiished in previous numbers of the Journat, the 
original purchase price of the Panama Canal property was paid out 
of the Treasury directly; this involved about $50,000,000; the ad- 
vances for expense incurred since, for purposes other than actual con- 
struction has been about $10,000,000, and on construction about 
$111,000,000; making a total cost to July 1, 1909, of $171,000,000. The 
bonds authorized to be issued were limited to $130,000,000, and of 
these there have been actually sold $84,600,000; leaving a balance 
unissued of $45,400,000. Since the Treasury has already advanced 
nearly $23,000,000 for current construction work, in excess of the 
bonds issued, the balance would not last very long at the rate that ex- 
penses have been incurred recently; and obviously the original esti- 
mate of $200,000,000 will fall far short, if the rate of outlays continues. 

The plan now is to reimburse the Treasury for the $60,000,000, ad- 
vanced heretofore, and for the current advances of about $23,000,000; 
and make provision to borrow enough money to finish the work, say 

229,000,000 more, if the estimate of total cost is, as now given, 
$397,000, 000. 

The Treasury will soon be in need of the $83,000,000 due it, and 
should have a good balance continually on hand for the Canal ex- 
pense so as not to trench upon its general balance. It has become 
plain, however, to the authorities in Washington, and even to Con- 
gressmen, that there can be no more flotations of 2 per cent. bonds; 
the need for some re-adjustment of the borrowing methods is there- 
fore at hand. It is contemplated issuing bonds at 3 per cent. here- 
after for Panama purposes. 

Despite the apparent saving indicated by the issue of a 2 per cent. 
loan in the past decade, it is not unlikely that when the Treasury 
comes to strike a balance in the account, it will be found to have 
gained very little and probably an actual loss may be shown. On the 
other side of the debt account (to off-set the saving in interest), we 
have the premiums paid in 1900 and later, on the higher rate bonds 
converted into 2 per cents, and the smaller revenue from taxation of 
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bank-notes based upon that issue; it may be necessary, in order to 
fairly equalize conditions, io yield a further part of the tax on bank- 
notes; for if the new bonds are issued at 3 per cent they would natur- 
ally be preferred to the 2s by banks (if available for note-issues), if 
the same rate of tax were assessed. Hence it is proposed to lower 
this tax rate. 

But from the point of view of the banks, the outlook is not en- 
couraging for the 2s, if the new issue is available as a basis for circu- 
lation. The banks are quite well supplied with bonds, and the only 
market for the 2s is made by the banks. Should many undertake to 
sell 2s and take 3s, it is evident that the market price of the former 
would drop severely; no individual investor could afford to take them 
at any point near par; nor, for that matter, would savings banks and 
other corporate investors find them desirable. 

As a whole the general national financing of the past decade has 
not been of a very high order. The supposed requirements for the 
sinking fund of the debt have been repeatedly ignored when conven- 
ience dictated. This led to the comments of Senator Cummins in the 
course of the recent tariff debate, in which the omission to provide 
annually for the debt-reduction fund was criticized. But the Sena- 
tor overlooked the fact that, if the debt reduction had taken place as 
contemplated by the sinking fund law, the supply of bonds would 
have been insufficient to provide the banks with basis for circulation. 
This circumstance unquestionably had much to do with influencing 
the Treasury in the matter of paying off the debt. In other words, 
the debt has been maintained in part to serve the currency needs. 

The following table shows the outstanding ordinary debt (exclu- 
sive of the Panama loans, separately stated), and the annual reduc- 
tions; the annual surplus revenue (or deficits); the Treasury's gen- 
eral cash balance exclusive of the reserve fund; from 1900 to date; 
amounts in millions. 


The Debt. 
Fiscal Year ed --— — Annual General 
ended Ordinary Panamas Surplus or Cash 
Juue 30. Outstanding. Decrease. Outstanding. Deficit Balance. 
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The practice of carrying extraordinarily large cash balances, was 
not due to the absence of a proper sense of economical administra- 
tion on the part of the Treasury officials; the moving influence was 
very largely to interfere as little as possible with the bond supply, so 
as not to reduce the basis for bank circulation materially and thus 
tend to a contraction of the bond-secured currency. While this may 
be regarded, in a sense, a justifiable policy, under the circumstances, 
it can hardly be considered a satisfactory showing, taken as a whole. 
When the national finances, and the perpetuation of the bonded debt, 
are involved in the continuance of a currency system that is undesir- 
able, there can be no opportunity for systematic, economical finan- 
cing; we must be satisfied with expensive and wasteful make-shifts. 

A further commentary upon the methods of financing is afforded 
by the proposition to issue 3 per cent. certificates of indebtedness to 
meet the deficiencies in revenues now anticipated. The authority for 
this issue is contained in an act of 1898, which was passed to provide 

eans to carry on the war with Spain. It was obviously intended as 
a temporary measure for the then existing needs; the certificates run 
for one year only. In the fall of 1907, (the panic period) the Secre- 
tary of the Treasury, in order to relieve a peculiar situation, assumed 
that the authority was acontinuous one, and issued over $14,000,000 
of these certificates, although the Treasury was not in need of money, 
having had a balance of over $230,000,000. The authority was then 
questioned, but not seriously, because conditions were very strained 
at the time. 

This same authority appears now ayain to be considered available 
for use. The 1907 precedent may serve as a basis therefor, even 
though the circumstances at that time were so peculiar as to render 
the validity questionable. The logical course is, clearly, for Congress 
to pass an act specificially authorizing borrowing tosuch an extent as 
may b2 necessary. To force the Secretary of the Treasury to rely 
upon old laws, which were plainly not pissed with the purpose of 
being so used, is not only unbusinesslike, but opens the door to dan- 
gerous use of power by executive officers. Congress should not sur- 
render its functions in this manner, respecting the control over 


the public purse. 


BOSTON SAVINGS BANK REDUCES INTEREST. 


The Provident Institute for Savings, Boston, Mass., has reduced 
its interest rate from 4 % to 3% %. Its last semi-annual interest 
declaration was for 13% % on deposits payable on and after July 22. 
It has deposits of about $47,000,000, and a surplus of about $2,400,000 
It is the largest savings bank in New England. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CONTRACT TO INDORSE. 


The Greenwich Bank of the City of New York v. Oppenheim, Appellate Division, Supreme Court, New 
York, May, i909. 


A contract to indorse a note provided a bank will discount it is a promise to 
answer for the debt of another, and, within the statute of frauds, must be in writing. 

A request from a bank to a third party that heindorse notes for fifteen thousand 
dollars is not accepted by an answer that he ‘‘will indorse ten thousand.” In such 
a case there is no contract and the bank, having discounted the paper, cannot hold 
the party on a contract to indorse. 


Appeal by defendant from a judgment of the Supreme Court en- 
tered in the Clerk’s office of the County of New York on the 23d day 
of January, 1909, upon the decision of the Court without a jury. 


INGRAHAM, J.: ‘The defendant's son was a member of the firm 
of H. J. Hearn & Co., engaged in the dry goods business. On April 
30th, 1907, the defendant had indorsed for the accommodation of the 
firm a note for $5,000, which the plaintiff had discounted. Subse- 
quently the defendant went to Europe, and on the 14th day of June 
following H. J. Hearn wrote him a letter explaining the financial dif- 
ficulties of the firm and the necessity for larger working capital, and 
that the firm must have at least $10,000 immediately, and reminding 
the defendant that he had said before he left that he had seen the peo- 
ple at the bank (manifestly referring to the plaintiff) and had stated 
that they would take care of the firm and that the bank had refused to 
discount the firm's paper without the defendant’s indorsement, but 
that with such indorsement the firm could have $15,000, and that 
all that was necessary to obtain the money for the firm was for the 
defendant to cable the bank that he would indorse to the amount of 
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$15,000, which was to include the $5,000 already discounted. This let- 
ter was received by the defendant at Berlin on the 24th day of June, 
and he cabled the bank, ‘‘ Will indorse ten thousand.”” Thereupon 
and in reliance upon such cablegram, but without defendant’s actual 
indorsement and without communicating with defendant in any way, 
the plaintiff on the 26th day of June discounted the firm’s note for 
$5,000, and on the rsth day of July following discounted another note 
of the firm for $5,000. On July 30th, the note dated April 3oth which 
the defendant had indorsed became due and, without protesting it, the 
plaintiff accepted in place thereof a new note without defendant's in- 
dorsement made by the firm alone. The note of June 26th became due 
on September 26th and before defendant returned from Europe, and 
plaintiff gave notice by mail to the defendant that it had been pre- 
sented for payment which had been refused, and that plaintiff looked 
to nim as guarantor for payment. On the znd day of October an in- 
voluntary petition in bankruptcy was filed against the firm of H. J. 
Hearn & Co., and they were thereafter adjudged bankrupt. The de- 
fendant refused to indorse either of the notes discounted on receipt 
of his telegram, and this action is brought for damages for breach of 
his alleged contract to indorse, being the amount of the notes less 
about twenty per cent. dividends received in the bankruptcy proceed- 
ings. The plaintiff recovered judgment, from which the defendant 
appeals. 

It is conceded that a contract to indorse a note of one, provided an- 
other will discount it, is a promise to answer for the debt of another 
and therefore within the provisions of the statute of frauds. It was 
held in Carvel v. Crane (5 Hill, 483) that such a promise is not an orig- 
inal one but collateral and one to answer for the debt of another, and 
hence must bein writing; and that case has been followed in this State. 
The cablegram sent by defendant to the plaintiff, standing alone, is 
not a sufficient memorandum to satisfy the statute of frauds. The first 
question is, whether the letter written by Hearn to the defendant and 
the defendant’s cable to the bank can be read together so as to make 
a contract between the parties. 

The cablegram does not on its face refer to the letter of Hearn to 
the defendent or purport to be an answer to that letter; it isaddressed 
directly to the plaintiff, and not to Hearn, the writer of the letter. 
The letter itself does not purport to be from the plaintiff or written 
at its request; and to connect the letter and the cablegram together, 
parol testimony is required; so that parol testimony is essential to 
make a validcontract. The cablegram on its face accepted no proposi- 
tion contained in the letter, and I cannot therefore see how a letter 
from a third party to the defendant, with a cablegram from the de- 
fendant to the plaintiff, which on their face have no reference to each 
other, can be taken to bea contract in writing to indorse Hearn’s notes. 
But assuming that they can be taken together, I do not think there 
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was any contract that could be enforced. The Hearn letter requested 
the defendant to agree to indorse notes to the extent of fifteen thous- 
and dollars, including the five thousand for which he was then an in- 
dorser upon a note which was shortly to become due. The defendant 
was asked in this letter to cable the plaintiff, ‘‘ Will indorse to the 
amount of fifteen thousand dollars;’’ but the defendant failed to com- 
ply with that request. He did cable, ‘‘ Will indorse ten thousand 
dollars.” 

Taere was no evidence thatthe plaintiff knew that the Hearn let- 
ter had been sent to the defendant, orthat ithad been made acquainted 
with its terms. But if we assume that the bank knew of the letter, 
it must have known that the plalntiff had refused to accept the propo- 
sition contained init but had made a counter proposition to indorse 
for ten thousand dollars. Whether the indorsement for ten thousand 
dollars was to include the five thouansd dollar note upon which the 
defendant was then liable as indorser, is not stated. As the request 
to indorse for fifteen thousand dollars was to include the note upon 
which he was already an indorser, it must be assumed that the de- 
fendant declined to be liable for more than $5,000 in addition to the 
$5.000 for which he was already liable. There was no acceptance of 
the original proposition, but an offer to indorse for a less sum, which, 
to make a contract between the plaintiff and the defendant, had to 
be accepted by the plaintiff. Neither in the letter nor in the cable- 
gram was it stated what the defendant would indorse. The terms of 
the note or notes which he was to indorse are not stated, nor is the 
purpose of making the note stated. It seems to me clear that some- 
thing more was required before there was any actual contract between 
the plaintiff and the defendant. The defendant, having refused-to 
accept the proposition to indorse for $15,000 including the $5,000 for 
which he was then liable, made an offer to indorse for $10,000. Be- 
fore that contract could become binding upon him, an acceptance at 
least was required, so that he could know that the bank had accepted 
his offer and would look to him to indorse the notes which it was about 
to discount. He may have been willing to make an indorsement for 
the firm if its total liability would be the $5,000 for which he was al- 
ready liable, with an additional $5,000, but not willing to become re- 
sponsible if its indebtedness was for more than that amount. He was 
at least entitled to know that the bank accepted his proposition so 
that he could take necessary steps for his own protection. The dis- 
count by the bank of Hearn’s notes without notice to the defendant 
was not an acceptance by the plaintiff of the defendant’s propo- 
sition, as there was no contract between the plaintiff and the defend- 
ant by which the defendant was to indorse any notes or become lia- 
ble for Hearn’s indebtedness except on the note that he had already 
indorsed. I do not think, therefore, that there was ever a valid con- 
tract between the plaintiff and the defendant by which the defendant 
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agreed to indorse those notes, and for that reason there was no liability. 
The judgment should be reversed and a new trial ordered with 
costs to the appellant to abide the event. 


McLaueGu.in, CLarke and Scort. J. J., concur. 


Hovucurton, J. (concurring): I concur in a reversal of the judg- 
ment because there is no proof that the letter was written to the de- 
fendant in behalf of the plaintiff bank or by its authority or with its 
knowledge and assent. The cablegram alone not being a sufficient 
memorandum in writing to satisfy the statute of frauds and it being 
necessary to read the letter in connection with it to constitute any 
contract at all, it became incumbent upon the plaintiff to show some 
relation to it before it could take the benefit of it and graft it onto the 
cablegram for the purpose of piecing out the incomplete agreement. 

I do not concur in the proposition, however, that even if the plain- 
tiff had proved that the letter was sent with its knowledge or ac- 
quiesence or at its suggestion no binding contract would have been 
proven for the reason that the cablegram sent by the defendant was 
a mere proposal which needed acceptance to make it binding. Onthe 
contrary I think it was an acceptance to the extent of $10,000. The 
latter proposed that the defendant should indorse to the extent of 
$15,000, (which was to include $5,000 already indorsed) and requested 
that he cable the bank to that effect. He did cable, ‘* Will indorse 
ten thousand.”’ In effect he said, I will not indorse as much as $15,000, 
but I will indorse to the extent of $10,000. This was not a proposal. 
It was an acceptance of the proposition that he should indorse but 
puta limit upon the amount. Treating it however as an acceptance, 
the plaintiff misinterpreted the cablegram as an agreement on the 
part of the defendant to indorse $10,000 in addition to the $5,000, 
which he had already indorsed. I think the $5,000 which the defend- 
ant had already indorsed must be counted as a part of the $10,000 
which he assented to become liable for. At the utmost, therefore, the 
defendant would be liable only for one of the two $5,000 notes which 
were discounted by the plaintiff on the faith of the cablegram. 

When the note of April 3oth, became due the plaintiff saw fit with- 
out protesting it so as to bind the defendant, to take a new note in 
its place made by the firm alone and without the defendant’s indorse- 
ment. This effectually released the defendant from any liability re- 
specting this old note or the renewal taken in its place, for the taking 
of this renewal note cannot be claimed to have been in pursuance of 
the defendant’s cablegram. Restricting the defendant’s liability to 
$10,000 only (including the prior note which he had indorsed and 
which the plaintiff by its act released him from liability on), it would 
leave only one of the two remaining $5,000 notes upon which he would 
be liable in any event. 

The note discounted July 15th did not become due until after the 
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defendant returned from Europe and learned that the plaintiff had 
acted upon his cablegram by granting the discounts. Assuming that 
the defendant is released from liability on the note discounted June 
26th, because it became due and the firm went into bankruptcy be- 
fore he had any knowledge that the plaintiff had acted upon his cable- 
gram, a different situation applies to the July 15th note because he 
had notice respecting that before it became due. As to that note I 
think the plaintiff would be entitled to recover on connecting itself 
with the letter written to the defendant to which the cablegram was 
a response. Suggestion has been made that even if the letter and 
cablegram be read together the contract would be too indefinite to sat- 
isfy the statute of frauds, as to the kind of paper the defendant agreed 
to indorse. I do not think this defect could be urged. The letter 
specifies immediate necessity for discount, and I think ordinary com- 
mercial paper running three or four months, such as the defendant 
had already indorsed for the firm, was fairly described in the letter 
and can properly be read into the contract. The defendant evidently 
had had talk with the plaintiff respecting discounts for the firm of 
which his son was a member, before his departure for Europe, and 
although the plaintiff's name is not mentioned in the letter he knew 
that ‘‘the bank” referred to was this plaintiff for he addressed his 
cablegram toit. The cablegram which he sent induced the plaintiff 
to make further discounts for the accommodation of H. J. Hearn & 
Co. in reliance upon the defendant's responsibility. 

While I concur in the reversal of the present judgment for the in- 
dicated defect in the proof, I do not think for the reasons which I 
have endeavored to point out, that the defendant can wholly escape 
liability if such proof shall be supplied. 


SUFFICIENCY OF NOTICE OF PROTEST. 


E. I. Dupont De Nemour Powder Co. v. Rooney, New York Supreme Court, Appellate Term, May 27, 
1909. 117 N. Y. Supp. 220. 


Where an indorser’s street address is not known, it is a sufficient compliance 
with the Negotiable Instruments Law to mail a notice of protest to him at ** New 
York City.”” It is not sufficient, however, to mail it to him in care of the maker at 
the maker's address. 


Appeal from Municipal Court, Borough of Manhattan, Ninth Dis- 
trict. 

Action by E. I. Dupont De Nemour Powder Company against 
Robert J. Rooney. Froma judgment for plaintiff, defendant appeals. 
Reversed. 

Argued before Dayton, Seanury, and Leumay, JJ. 

Seabury, J. The defendant is sued as indorser of a promissory 
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note made by one Dempsey and payable to the plaintiff. The note 
was made and indorsed at New York City, and was payable there. 

Section 160 of the Negotiable Instruments Law (Laws 1897, p. 
739, Cc. 612) provides that: 

“Except as herein otherwise provided, when a negotiable instrument has been 
dishonored by nonacceptance or nonpayment, notice of dishonor must be given to 
the drawer and to each indorser, and any drawer or indorser to whom such notice is 
not given is discharged.” 

Section 179 of the same law provides that: 

“Where a party has added an address to his signature, notice of dishonor must 
be sent to that address; but if he has not given such address, then the notice must 
be sent as follows: (1) Either to the post-office nearest to his place of residence, or 
to the post office where he is accustomed to receive his letters; or (2) if he lives in 
one place, and have his place of business in another, notice may be sent to either 
place; or (3) if he is sojourning in another place, notice may be sent to the place 
where he is so sojourning. But where notice is actually received by the party with- 
in the time specified in this act, it will be sufficient, though not sent in accordance 
with the requirements of this section.” 

The defendant did not add his address to his signature upon the 
note. Anagent of the plaintiff testified that he did not know the resi- 
dence of the defendant, although the evidence shows that the plain- 
tiff did know that the defendant indorsed the note in New York City. 
The defendant testified that he had been doing business with the plain- 
tiff for 15 years, and that it had frequently corresponded with him at 
his New York City address. This testimony has not been contra- 
dicted. 

There is no evidence to show that the plaintiff made any effort to 
ascertain the defendant's address. The only proof presented is that 
their agent, not knowing the defendant’s address, mailed the notice 
of protest to the defendant, in the care of the maker of the note, ad- 
dressed to the residence of the maker. If the plaintiff, after using 
due diligence, was unable to ascertain the indorser’s residence or 
place of business, I think that, under the circumstances disclosed in 
this case, the notice would have been sufficient if it had been ad- 
dressed to the defendant at ‘‘ New York City.” By specifying a par- 
ticular address, which was not the indorser’s residence or place of 
business, the plaintiff released the indorser. University Press v. Wil- 
liams, 48 App. Div. 189; Cuming v. Roderick, 28 App. Div. 253; 
affirmed 167 N. Y. 571. 

Merely sending the notice of protest to the indorser, in the care 
of the maker, addressed to the residence of the maker, was not an 
adequate substitute for compliance with the statute and the require- 
ment that it should use due diligence to ascertain the proper address 
of the indorser. 

The judgment is reversed, and a new trial ordered, with costs to 
the appellant to abide the event. 

All concur. 
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TAXATION OF NATIONAL BANK CIRCULATION. 


Merchants National Bank of Baltimore v. United States, United States Supreme Court, May 17, 1909. 


U.S. Rev. Stat., § 3411, providing that whenever the outstanding circulation of 
any bank is reduced to an amount not exceeding 5 per cent. of the chartered or de- 
clared capital existing at the time the same was issued, such outstanding circulation 
shall be free from taxation, which is made to apply to national banks by § 3417, does 
not exempt a national bank, the outstanding circulating notes of which amount to 
less than 5 per cent. of its capital, from the payment of the half-yearly duty of one- 
half of 1 per cent. upon the average amount of its notes in circulation. 


Appeal from the Court of Claims to review a judgment denying 
the right of a national bank to be exempted from the statutory tax 
on its outstanding circulation where the amount of such circulation 
was less than 5 per cent. of its capital. Affirmed. 

Mr. Justice White delivered the opinion of the court: 

Organized as a state bank in 1834, the appellant was converted, in 
June, 1865, into a national banking association. For nearly thirty 
[sec] years after its organization as a national bank, that is, up to July 
1, 1904, the bank was assessed for and paid the duty of one-half of 1 
per cent. upon the average amount of its notes in circulation, in con- 
formity with § 5214, Rev. Stat. (U.S. Comp. Stat. 1901, p. 3500). 
Availing itself of the right conferred by § 5218, Rev. Stat., the bank 
made application to be refunded the sum of $4,713.01, on the ground 
that, in making certain of the half-yearly payments under § 5214, 
there had been a miscalculation, and besides, because of an error of 
law, some of the half-yearly payments had been exacted when the 
bank was exempt. We put aside so much of the claim as was based 
upon mere errors of calculation, as no contention on that subject is 
here presented. 

The alleged error of law or asserted right to exemption rests upon 
the assumption that, by the operation of § 3411, Rev. Stat. (U. S. 
Comp. Stat. 1901, p. 2248), the bank was not liable to pay the half- 
yearly duty on its outstanding circulation whenever the amount of 
its circulation fell below 5 per cent. of its capital—a contingency 
which, it was insisted, had arisen during certain of the half-yearly 
periods between January, 1888, and July, 1904. The request to be 
refunded having been rejected by the Treasurer of the United States, 
this suit was commenced, and this appeal was taken from a judgment 
in favor of the United States. 42 Ct. Cl. 6. 

Without presently determining whether the right to be refunded, 
even if otherwise well founded, was without merit because of the vol- 
untary nature of the payments or the effect of the statute of limita- 
tions, we come to consider the merits of the contention. It depends 
upon whether § 5214, Rev. Stat., is limited and controlled by the pro- 
visions of § 3411, Rev. Stat. The two sections are as follows: 
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**Sec. 5214. In lieu of all existing taxes, every association shall 
pay to the Treasurer of the United States, in the months of January 
and July, a duty of one-half of one per centum each half-year upon 
the average amount of its notes in circulation, and a duty of one- 
quarter of one per centum each half year upon the average amount of 
its deposits, and a duty of one-quarter of one per centum each half 
year on the average amount of its capital stock, beyond the amount 
invested in United States bonds.” 

**Sec. 3411. Whenever the outstanding circulation of any bank, as- 
sociation, corporation, company, or person is reduced to an amount 
not exceeding five per centum of the chartered or declared capital ex- 
isting at the time the same was issued, said circulation shall be free 
from taxation ; and whenever any bank which has ceased to issue notes 
for circulation deposits in the Treasury of the United States, in law- 
ful money, the amount of its outstanding circulation, to be redeemed 
at par, under such regulations as the Secretary of the Treasury shall 
prescribe, it shall be exempt from any tax upon such circulation.” 

It is insisted that the sections, considered as applicable to the same 
subject, are harmonious, and that giving effect to both, while leaving 
a national banking association liable to the duty imposed by § 5214, 
will yet entitle it to the exemption provided in § 3411 when the con- 
tingency stated in that section has come to pass. And as this result, 
it is argued, is clear and free from all doubt, considering the text of 
the two sections, recourse may not be had to legislation prior to the 
Revised Statutes, from which the provisions of the sections were 
drawn, in order toarrive at theircorrect meaning. Reference tosuch 
prior legislation, it is insisted, cannot be resorted to for the purpose 
of creating a doubt, but only to solve one otherwise arising from the 
text, citing Hamilton v. Rathbone, 175 U. S. 418, 20 Sup. Ct. Rep. 
155; Bate Refrig’g Co. v. Sulzberger, 157 U. S. 1, 36, andcases cited. 

Accurately considering the text of the two sections and the con- 
text of the respective titles of the Revised Statutes in which they are 
found, we think the contention that the sections are free from am- 
biguity and may be harmoniously applied without the necessity of con- 
struction is without merit. It isconceded that for the more than thirty- 
five years since the enactment of the Revised Statutes, in the admin- 
istration of the national bank act, national banking associations have 
been required to and have, without question, paid the half-yearly duty 
on circulation, wholly irrespective of the exemption provided in § 3411, 
—a condition which clearly suffices, to say the least, toengender doubt 
as to the correctness of the belated contention now urged. Besides, 
the sections are in different titles of the Revised Statutes, the one 
(§ 3411) ‘‘ Internal Revenue,” the other (§ 5214) ‘‘ National Banks.” 
While §5214 and the other sections contained in the title in which itis 
found leave no doubt that 5214 was intended to deal with the outstand- 
ing circulation of national banks, not only the text of 3411, but the other 
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sections of the chapter, under general title ‘‘Internal Revenue,” in 
which it is found, cause it to be questionable whether that section is at 
all concerned with the subject of circulating notes of a national banking 
association. Assuggestingdoubtandambiguity concerning the conten- 
tion that national banking associations are embraced within the enu- 
meration of banks and bankers made in § 3411, whose outstanding 
circulation would become ‘‘ free from taxation” in the specified con- 
tingency, it is to be observed that the enumeration conforms gener- 
ally to that made in other sections of the chapter, which other enu- 
merations clearly relate only to state banks and private bankers. In- 
deed, this is strengthened by the fact that, in the Revised Statutes, 
associations organized under the national bank act are distinctly char- 
acterized as national banking associations, and that their designation 
by that call is explicitly made use of in various sections of the chap- 
ter in which § 3411 appears. In view (a) of the distinct provisions as 
to the circulating notes of national banks, found in the appropriate 
title of the Revised Statutes (b) of the general subject to which the 
chapter in which 3411 is contained relates; and (c) that in that chap- 
ter, when it was deemed essential to legislate concerning national 
banking associations, they were specially designated by that appella- 
tion, it would seem to result that it cannot possibly be said that § 3411 
clearly has relation to the outstanding circulation of national bank- 
ing associations. Moreover, the assumption that, considering the text 
of the two sections, and treating them as relating to the same subject, 
they are each susceptible of being fully enforced, is a mistaken one. 
The duty upon the outstanding circulation imposed by § 5214 is as- 
sessed half-yearly, not upon the amount outstanding at any particu- 
lar time, but upon the average for the six months. Section 3411, 
however, provides that the outstanding circulation to which it refers 
‘*shall be free from taxation whenever such outstanding circulation 
is reduced to an amount not exceeding five per centum of the char- 
tered or declared capital existing at the time the same was issued, ’"— 
a provision which clearly contemplates a positive and permanent ex- 
emption, to arise from the reduction to the limit specified, and wholly 
incompatible with the system of average provided in § 5214. This 
results because, by that system of average, even although the sum of 
the outstanding circulation of a national banking association might, 
on a particular day or days of a half-yearly period, fall below 5 per 
centum of its capital, yet the duty to be paid would attach wholly 
without reference to that condition, and be determined by the aver- 
age for the six months. Besides, when there is taken into account 
the plain meaning of the concluding portion of § 3411, concerning a 
deposit with the Treasurer of the United States of money to meet 
outstanding circulation of the banks embraced within that section, it 
becomes manifest that the circulation referred to in § 3411 cannot be 
the circulation of a national banking association referred toin § 5214, 
since the method of deposit of money to secure the payment of out- 





596 THE BANKING LAW JOURNAL. 


standing circulation provided by § 3411 is absolutely in conflict with 
the methods provided for securing and redeeming outstanding circu- 
lation of national banking associations, as expressly provided in the 
sections of the Revised Statutes concerning national banking asso- 
ciations, which sections are cognate to and inseparably connected 
with the provisions of § 5214. And, beyond all this, it is apparent 
that, to treat the outstanding circulation referred to in § 3411 as em- 
bracing the outstanding circulation of national banking associations, 
contemplated by § 5214, would require it to be held that the very 
purpose intended to be accomplished by the national bank act was 
frustrated by the exemption accorded by § 3411. It has long been 
settled that one of the public policies embodied in the national bank 
act was to secure the public credit and encourage the issue of notes 
to circulate as currency, founded upon the security of the bonds of 
the United States—a purpose which would be directly discouraged 
by exempting a national banking association which reduced its circu- 
lation below 5 per centum of its capital from the payment of a duty 
thereon, and yet enforcing the payment of such duty against a na- 
tional bank which had not reduced its outstanding circulation to 
the limit stated. In addition, as the half-yearly duty provided by 
$5214 was intended, among other things, at least, to create a general 
fund for paying the cost of engraving and printing the circulating 
notes of national banking associations (Twin City Nat. B’k v. Nebeker, 
167 U. S. 196), $ 3411 could not be construed as now claimed without 
giving rise to the assumption that it was without reason intended 
to exempt national banking associations which might choose to allow 
their circulation to fall below 5 per centum from a burden which, in 
the nature of things, was common to all such banks. 

While there is no doubt that the result of § 3417 is to cause § 3411 
to be applicable to national banks, the doubt and ambiguity which 
must arise from the attempt to make that provision broadly applica- 
ble, so as to cause it to be controliing upon § 5214, is in nowise re- 
moved by 3417. In other words, giving full effect to § 3417 requires 
us yet to determine the nature and extent of the application of the 
provisions of § 3411 to national banking associations—a determina- 
tion, as we have seen, essential in order to reconcile the confusion 
and contradiction which otherwise would prevail from the co-associa- 
tion of the provisions without limitation or interpretation. 

A consideration of the origin of the provisions at once demon- 
strates the unsoundness of the contention relied upon, establishes 
the correctness of the administrative construction which has prevailed 
from the beginning, and dispels the confusion and contradiction 
which necessarily result from the interpretation contended for. We 
need not specifically trace and develop the origin of the provisions, 
since it is expressly conceded in the argument for the appellant that 
‘‘the provisions of the acts of Congress * * * which are carried into 
the Revised Statutes as § § 3407-3417, U. S. Comp. Stat. 1go1, pp. 
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2246-2251, did not, when and as originally passed, relate to national 
banks or to the circulation of national banks, but related to state and 
private banks * * *” So, also, it is conceded that, wholly irrespec- 
tive of the provisions of the national bank act of 1864 [13 Stat. at L. 
99, chap. 106] there were imposed by acts of Congress relating to in- 
ternal revenue burdens of taxation so heavy upon the circulation of 
the state banks and private bankers as, by their necessary operation, 
caused the retirement of such circulation as far as possible. Nor need 
we refer specially to the origin of § 3411, since it is conceded that the 
provision was enacted originally in order not to compel the payment 
by state banks of a tax on circulation when such circulation no longer 
existed, upon the assumption that, if 95 per cent. had been retired, 
the remainder was no longer in existence, or, at all events, was not 
within the power of the bank to retire. It is also unquestioned that 
where a state bank had become converted into a national bank, or 
where a national bank had assumed the liabilities of a state bank, the 
national bank was liable, in addition to the duty on its own circula- 
tion, to the payment of the internal revenue tax upon the outstand- 
ing circulation of the state bank absorbed by it, or the liabilities of 
which had been assumed, and that, as to such circulation, national 
banks were given the benefit of the presumption of loss or destruc- 
tion or possible retirement when all but 5 per cent. of the circulation 
of the state bank had been actually retired. The concrete result of 
the provisions just stated and of the antecedent legislation is aptly 
portrayed in the re-enactment in § 9 of the act of July 13, 1866 (14 
Stat. 146, 147, chap. 184, U. S. Comp. Stat. 1901, pp. 2248, 2251) of 
previous provisions on the subject, said § 9 reading as follows: 
‘*That the capital of any state bank or banking association which 
has ceased or shail cease to exist, or which has been or shall be con- 
verted into a national bank, shail be assumed to be the capital as it 
existed immediately before such bank ceased to exist or was convert- 
ed as aforesaid; and whenever the outstanding circulation of any 
bank association, corporation, company, or person shall be reduced 
to an amount not exceeding 5 per centum of the chartered or de- 
clared capital existing at the time the same was issued, said circula- 
tion shall be free from taxation; and whenever any bank which had 
ceased to issue notes for circulation shall deposit in the Treasury of 
the United States, in lawful money, the amount of its outstanding 
circulation, to be redeemed at par, under such regulations as the 
Secretary of the Treasury shall prescribe, it shall be exempt from 
any tax upon suchcirculation; and whenever any state bank or bank- 
ing association has been converted into a national banking associa- 
tion, and such national banking association has assumed the liabilities 
of such state bank or banking association, including the redemption 
of its bills, by any agreement or understanding whatever with the 
representatives of such state bank or banking association, such na- 
tional banking association shall be held to make the required return 
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and payment on the circulation outstanding, so long as such circula- 
tion shall exceed 5 per centum of the capital before such conversion 
of such state bank or banking association.” 

It is apparent that these provisions were in substance adopted in 
the Revised Statutes, and now constitute §$§ 3410, 3411, and 3416, and 
that, as illumined by the history which we have given, it clearly re- 
sults that the provision of § 3417, expressly making § 3411 applicable 
to national banking associations, caused that section to apply not in 
the broad sense now claimed, but that it was expressly made appli- 
cable in order, beyond preadventure, to give to national banks, as 
representing state banks, the benefit of the presumption of loss or 
inability to retire the circulation of the state bank when such circu- 
lation had been reduced by g5 per centum of the volume thereof. 

It is strenuously argued that to thus construe the provisions in 
question will destroy the effect of the revision by causing one or 
more of the sections contained in the revision to become redundant 
or superfluous. To test this contention we must recur to the provision 
of the act of 1866, which has been previously quoted. By that pro- 
vision (a) what should constitute the sum of the capital of a state 
bank for the purpose of taxation was declared; (b) the right to an ex- 
emption of circulation, when such circulation was less than 5 per 
cent, was also declared, and the power to deposit money with the 
Treasurer of the United States to the extent of the outstanding cir- 
culation, and thus avoid the continuance of a tax thereon, was also 
given; (c) the liability of a national banking association for the tax 
upon the circulation of a state bank which had been assumed, as well 
as the right of the national banking association to the benefits of the 
exemption when g5 per cent of the circulation of the state bank had 
been retired, was also expressed. The argument is that to give to 
§ 3411, the restrictive significance we have adopted is to render § 
3416 superfluous. It is indeed true that the effect of the construction 
in an extremely narrow and technical sense might be considered as 
operating a redundancy. But the asserted redundancy is more seeming 
than real, as § 3416 was plainly not enacted in order to reiterate what 
was expressly or impliedly embodied in 3411, but was to declare the 
obligation of a national bank in a stated contingency to make return 
and payment on the outstanding circulation of a state bank which 
was subject to taxation. 

The elaborate argument made at bar, to the effect that Congress, 
at the timeof the revision, must have contemplated the non-existence 
of state banks andthe extinguishment of their circulation, and, there- 
fore, must be considered as having intended to make § 3411 applicable 
to the outstanding circulation of nation banks, is, we think, so clearly 
in conflict with the plain manifestation of the purpose of Congress, 
as showa by there-enactment in the revision of the provisions as to 
state banks and their circulation, as to require no further notice. 

Affirmed. 
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NOTES FRAUDULENTLY OBTAINED. 


Bank of Newton v. Simmons, Supreme Court of Mississippi, May 17, 1909. 49 So. Rep. 616. 


The maker of promissory notes cannot defend on the ground that they were fraud- 
ulently obtained, in an action brought on the notes by a bank, which discounted them 
without notice of the fraud. 


Action by Bank of Newton v. J. M. Simmons, and others. Judg- 
ment for defendants, and plaintiff appeals. Reversed and remanded. 

C. D. Lathrop & Co. sold to appellees certain rights to actas agents 
in the sale of patent safety sash locks, and took notes as part pay- 
ment of the purchase price for the privilege of representing them as 
agents. These notes were made payable to bearer, and were dis- 
counted by the holders, Lathrop & Co., with the Bank of Newton, 
without notice of any defense whatever. It was afterwards discov- 
ered that Lathrop & Co. had sold the same exclusive privilege to 
numerous other parties, and that therefore a fraud had been per- 
petrated upon appellees. Upon maturity, the notes in question were 
presented for payment, and payment refused. The notes went to pro- 
test, and suit was brought toenforce collection. On thetrial, the de- 
fense interposed was that the notes had been procured by fraud, and 
the court gave numerous instructions for defendant, which told the 
jury that if they believed that the bank only held the notes for col- 
lection, and had not purchased the same outright, or that any of the 
officers of the bank had notice of the fraudulent character of the trans- 
action, they should find for the defendant. There was a verdict for 
defendant, and the plaintiff appeals. 

Mayes, J. It is manifest that a fraud was perpetrated on Sim- 
mons by C. D. Lathrop & Co., when they sold him the exclusive right 
to sell safety sash locks in Hinds county, and that he only obtained 
moonshine for his money; and, if litigation was between Simmons 
and Lathrop & Co., there would be no trouble in his defeating the 
payment of the note. But the appellees were so unfortunate as to 
execute to Lathrop & Co. their promissory note payable to bearer, 
and there is no doubt that the note is now owned by the Bank of New- 
ton, and that the note was bought by the Bank of Newton without 
any notice of any defense held against it by the maker thereof, and 
bought in good faith, for value, before maturity, and in the usual 
course of business. This being the case, there is no defense to the 
note inthe hands of the Bank of Newton, an innocent holder thereof, 
except that of payment. This is but the application of the familiar 
rule of law that, where one of two innocent parties must suffer loss, 
the loss must fall on the one whose act made it possible for the other 
to be defrauded. In this view of the case, we deem it unnecessary to 
discuss the instructions granted for thedefendant. All of the instruc- 
tions for defendant were wrong, not as abstract principles of law, but 
because there was no fact on which to base the instructions. 

Reversed and remanded. 
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ACCOMMODATION PAPER. 


Keenan v. Blue, Supreme Court of Lllinois, June 3, 1909. 88 N. E. 553. 


Restrictions on the use of accommodation paper are not effective against a bona 
fide purchaser unless they are written on the paper or otherwise brought to the no- 
tice of the purchaser. Fraudulent representations inducing the execution of such 
paper are not a defense against a bona fide holder for value without notice. 

Action by A. J. Keenan and others against William Blue and 
others. Judgment for plaintiffs affirmed by the Appellate Court, 
and defendants appeal. Affirmed. 

See, also, 130 Ill. App. 312. 


On the 21st day of October, 1905, the appellees, A. J. Keenan, 
and L. C. Keenan, doing business under the name of ‘J. Keenan’s 
Bank,” caused to be entered by confession, in the circuit court of Mc- 
Lean county, against the appellants, William Blue and James Vance, 
and one D. L. Buckworth, a judgment for $4,573.44 upon a promis- 
sory note for $4,000, bearing date March 8, 1905, signed by D. L. 
Buckworth, William Blue, and James Vance and payable two years 
after date to D. L. Buckworth or order, with interest at 7 per cent. 
perannum from date until paid, which note had attached thereto a 
warrant of attorney authorizing Owen & Owen, or any attorney at 
law, to confess judgment on the note in favor of the legal holder for 
the amount thereof and costs and $400 attorney’s fees, which note 
bore on its back the following indorsement: ‘‘ For value received I 
hereby assign all right, interest or title in the within note to I. N. 
Porter or bearer. March 14, 1905. D. L. Buckworth.” After the 
entry of the judgment the appellants appeared and moved to vacate 
the judgment and torecall the execution which had been issued, which 
motion was overruled, and an appeal was prosecuted to the Appel- 
late Court for the Third District, where the judgment was reversed 
and the cause was remanded to the circuit court. 130 II]. App. 312. 

On the trial, two witnesses, namely, Wesley M. Owen and A. J. 
Keenan, were called on behalf of appellees and testified upon the 
trial. Wesley M. Owen testified, in substance, as follows: That he 
was a member of the firm of Owen & Owen; that at the time of the 
note transaction his firm had for collection several claims against 
Buckworth, amounting to$700 or $800, among which was one in favor 
of his half-brother, Thomas Owen, for $400; that Buckworth applied 
to his firm, as brokers, to negotiate a sale of the note; that he went 
to J. Keenan’s Bank and talked with the appellee A. J. Keenan, 
cashier, and asked him if the bank would buy the note; that Keenan 
said they would if the bank’s note against Buckworth of $1,750 was 
taken out and if it could be arranged so that Buckworth would not 
know the bank was getting the note; that Keenan suggested making 
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the assignment to I. N. Porter or bearer; that he told Keenan he 
would see what could be done about it, and went back and told Buck- 
worth his firm could dispose of the note if Buckworth would pay them 
$80 commission and assign the note to I. N. Porter or bearer, and 
permit Owen & Owen to deduct from the proceeds the amount of the 
claims held by them and an additional claim of $1,750; that Buck- 
worth said ‘‘Very well,” and he (witness) wrote the assignment on 
the back of the note and read it to Buckworth, who asked, in sub- 
stance, if Porter lived ‘‘near or around here,” but that he did not an- 
swer the question; that Buckworth executed the assignment with- 
out knowing that Porter was, in fact, a fictitious person; that he took 
the note to Keenan, the cashier, who deducted the amount of the note 
for $1,750 held by the bank against Buckworth and credited the ac- 
count of Owen & Owen with the balance of the $4,000; that he de- 
ducted $75 for his firm’s services and the amount of the claims held 
by them against Buckworth, including the $400 claim of their half- 
brother, Thomas Owen, and paid over the balance, something like 
$1,500, to Buckworth. A. J. Keenan testified, in substance: That at 
the time of the transfer of the note, his father, Joseph Keenan, owned 
and was operating the J. Keenan's Bank; that the transaction was 
had with him alone; that he was the only person connected with the 
bank who talked about it; that Joseph Keenan died testate on the 
1gth day of September, 1905, and the note was an asset of the bank. 
The appellees also offered in evidence the last will and testament of 
Joseph Keenan, by the first clause of which all the assets of the bank 
were given to appellees in equal shares, to vest in them absolutely 
and in fee simple on the date of the testator’s death, and by the last 
clause of which appellees were appointed executors of the will. The 
last codicil to the will directed that out of the other assets of the es- 
tate appellees should pay to themselves the amount of any loss or 
depreciation in the notes held by the bank at the testator’s death. 
The note was also introduced in evidence. 

After the appellees had closed their testimony, the appellants of- 
fered themselves as witnesses to establish the facts set up in their 
fourth, fifth, and sixth pleas, but upon objection they were held in- 
competent as witnesses, and on the cross-examination of Wesley M. 
Owen appellants sought to show that at the time of the transfer of 
the note Wesley M. Owen had knowledge of its accommodation 
character, and that at the time it was signed certain restrictions 
were placed upon its use by Buckworth, and that he knew that its 
execution had been obtained by false and fraudulent representations 
as to the financial standing of D. L. Buckworth. An objection was 
Sustained to the cross-examination on the ground that it was not 
proper cross-examination. 


Hanp, J. (after stating the facts as above). It is first contended 
that as between the appellees and D. L. Buckworth there was no 
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consideration for said note, it being accommodation paper, and that 
its execution was obtained by false representations as to the finan- 
cial standing of D. L. Buckworth, and that as the father of appel- 
lees only paid $4,000 for the note, conceding he purchased the note 
in good faith but for the face of the note, the recovery in favor of 
appellees should have been limited to the face of the note and in- 
terest, and that the judgment is excessive as to the attorney’s fees 
included in the judgment. The note was accommodation paper, and 
there are no restrictions as to its use written on the note and no 
proof of notice of any restrictions as to its use or any proof of fraudu- 
lent representations made to appellants at the time the note was 
signed. In Naef v. Potter, 226 Ill. 628, it was said: That accommoda- 
tion paper is always necessarily issued without consideration and no 
recovery can ever be had thereon by the original payee against the 
accommodation maker; that while the accommodation maker can 
impose any restrictions upon the use of such paper that he may see 
fit at the time it is issued, still, unless such restrictions are written 
upon the paper or otherwise brought to the knowledge of the trans- 
feree for value before he has purchased the paper, such restrictions 
constitute no defense to the paper, and the same rule with reference 
to fraudulent representations which do not go to the execution of the 
paper, but apply only to the reasons which prompted the maker to 


lend his credit, must apply to accommodation paper which applies to 
other commercial paper, and unless knowledge of such fraudulent 
representations is brought home to the transferee before he purchases 
the paper, he will take it asan innocent purchaser, free from the de- 
fense of fraud. In Woodworth v. Huntoon, 4o IIl. 131, 137, this 
court said: ‘‘A note tainted with fraud or other infirmity passing in- 
to the hands of an innocent purchaser not chargeable with notice and 


” 


for a valuable consideration, he acquires it purged of the defense. 
In Wightman v. Hart, 37 Ill. 123, it was held when a promissory 
note has been assigned the presumption will be indulged that it was 
for value and bona fide. Persons questioning the fairness of the 
transaction, to defeat the assignment, must prove that it was not for 
value, or that it was made for fraudulent purposes. 

It is next contended that the indorsement on the note was not 
sufficient, in law, to transfer the title of the note to the appellees. In 
Kistner v. Peters, 223 Ill. 607, a note was made payable to the order 
of Rosa M. Rinehart, who wrote on the back of the note: ‘I hereby 
acknowledge myself a principal maker of this note with E. N. Rine- 
hart and my liability as such principal jointly with him. Rosa M. 
Rinehart’—and delivered the same to Hettie J. Peters, who subse- 
quently brought suit on the note. At the hearing, by leave of the 
court, she wrote the words, ‘‘ For value received I assign the within 
note to Hettie J. Peters,” immediately preceding the words herein- 
before quoted, and it was held that the legal title to the note, by virtue 
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of the original indorsement, passed to Hettie J. Peters, and that it 
was not error to permit her to write on the back of the note the words 
which she did, preceding the regular indorsement thereon. In the 
opinion in that case (on page 611, 223 Ill.) this court said: ‘‘The 
name of the payee upon the back of anegotiable instrument will trans- 
fer the legal title to the same, and it makes no difference that thereis 
written above it language enlarging the liability of the indorser, such 
as a guaranty of the payment of the note. Heaton v. Hulbert, 3 
Scam. 489; Herring v. Woodhull, 29 Ill. 92; Judson v. Gookwin, 37 
Ill. 268.” We are of the opinion the name of D. L. Buckworth upon 
the back of the note was sufficient to transfer the title to said note. 

It is further contended that the note was transferred to I. N. Por- 
ter or bearer, and that the legal title to the note did not pass to the 
legal holder of the noteas bearer. The evidence shows that the name 
I. N. Porter was that of a fictitious person, and the law seems to be, 
where there is no statute on the subject, that, the transfer of a nego- 
tiable instrument to a fictitious person or bearer will be treated as 
payable to bearer, and that the holder of such paper may bring a suit 
thereon.in his own name. Randolph on Commercial Paper, par. 161; 
2 Parsons on Notes & Bills, p. 591, and note. In Grant v. Vaughan, 
3 Burr. 1516, it was held a bill payable to a fictitious name or bearer, 
as, e. g., to ‘‘Ship Fortune or bearer,” is payable to bearer. See, 
also, Plets v. Johnson, 3 Hill (N. Y.) 112. It is said, however, that 
this rale does not apply where the maker of the instrument does not 
know that the note is payable to a fictitious person. If the rule is 
subject to the claimed exception, this note was made payable to D. 
L. Buckworth and by him indorsed to a fictitious person or bearer. 
The indorsement to the fictitious person was an indorsement to no 
person at all, and we think that part of the indorsement may be 
stricken out and the indorsement would then stand to ‘‘ bearer,” 
which would permit the appellees to maintain this suit. The case at 
bar in that particular differs from an indorsement to a fictitious per- 
son or to a fictitious person or order, which seems to be the kind of 
cases relied upon by appellants to sustain their contention. We do 
not think therefore the cases in this state, which hold that whena 
negotiable instrument is payable to a particular person or bearer the 
same must be indorsed by the particular person named as payee in 
order to pass title to the note, apply here, as no specific person is 
named in this indorsement; I. N. Porter being a fictitious person. 

Finding no reversible error in this record, the judgment of the 
Appellate Court will be affirmed. 

Judgment affirmed. 

Dunn, J. (dissenting). The appellees’ title to the note and their 
right to maintain the suit are derived through the indorsement to I. 
N. Porter or bearer. Because I. N. Porter was nota real person, the 
opinion of the majority holds this indorsement equivalent to an in- 
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dorsement to bearer, and that the title therefore passed by delivery 
to appellees. From this I dissent. In this state the words ‘‘ or order” 
and ‘‘or bearer,” in an instrument payable to a person named or or- 
der, or to a person named or bearer, are surplusage. The legal effect 
of the instrument, whether payable to a person named or order, or to 
a person named or bearer, or to a person named, only, is the same, 
and in either case the instrument is payable only to the person named 
ortohis order. Hilborn v. Artus, 3 Scam. 344; Sappington v. Pulliam, 
3 Scam. 385; Roosa v. Crist, 17 Ill. 450; Turner v. Peoria & Spring- 
field Railroad Co., 95 Ill. 134. The doctrine that treats negotiable 
paper made payable to a fictitious person asif made payable to bearer, 
and so negotiable without indorsement, applies only to paper put in 
circulation by the maker with knowledge that the name of the payee 
does not represent a real person. Shipman v. Bank, 126 N. Y. 318; 
Armstrong v. National Bank, 46 Ohio St. 512; Chism, Churchill & 
Co. v. Bank, 96 Tenn. 641. Since Buckworth, in making the indorse- 
ment, did not know that I. N. Porter was a fictitious person, that doc- 
trine cannot be applied in this case, and there was no evidence that 
appellees were the legal owners of the note. 


PARTNERSHIP LIABILITY AS ACCOMMODATION 
INDORSER. 


Partnership liable, though indorsement is made without authority, where holder is 
not shown to have had actual notice. 


Hayes v. Blaker, Kansas City Court of Appeals, (Mo.), May 31, 1909. 1198S. W. Rep. 1004. 


A general partner in a trading business has noimplied authority to bind the firm 
as an accommodation indorser on anote. A partnership is liable, however, under 
such circumstances, to a holder in good faith before maturity without actual notice. 

Action by C. E. Hayes against B. F. Blaker and Alfred Blaker, 
co-partners as B. F. Blaker & Co., and others. Judgment in favor 
of defendants B. F. Blaker and B. F. Blaker & Co., and plaintiff ap- 
peals. Reversed and remanded. 


Jounson, J. Thisisa suit ona negotiable promissory note brought 
by plaintiff against the Sonora Development Company, a corporation, 
B. F. Blaker and Alfred Blaker, partners, doing business under the 
firm name of B. F. Blaker & Co., and J. W. Amerman. All of the 
defendants except Alfred Blaker were duly served with process. No 
answer was filed by the Sonora Development Company and Amerman, 
and judgment went against them by default. An answer under oath 
was filed by B. F. Blaker and B. F. Blaker & Co., in which, among 
other defenses, the execution of the note by the partnership was de- 
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nied. A jury was waived, and a trial tothe court of the issues raised 
by the petition and answer resulted in a judgment ‘‘in favor of de- 
fendants B. F. Blaker and B. F. Blaker & Co.” Plaintiff appealed. 

The note in suit is as follows: ‘‘$2,000.00. Kansas City, Mo., 
April 15, 1905. Four months after date we promise to pay Francis 
E. Higgins or order, two thousand dollars, at the National Bank of 
Commerce, Kansas City, Mo., with interest from date payable an- 
nuaily, at the rate of 8 per cent. per annum. If not paid, com- 
pounded. Value received. Sonora Development Company, W. A. . 
Rule, Treasurer.” The following names are indorsed on the back of 
the instrument: ‘‘J. W. Amerman. B. F. Blaker & Co. Francis E. 
Higgins.” On the face of the note is written: ‘‘ Protested for non- 
payment, this 18th day of August, 1905. E.A. Neel, Notary Public.” 
The Sonora Development Company was a corporation engaged in 
mining in Sonora, Mexico, and maintained an office in Kansas City. 
Plaintiff lived at Marlboro, Mass., and was a dealer in stocks and 
bonds. Higgins, the payee of the note, was doing business in Bos- 
ton. The partnership of B. F. Blaker & Co. was dealing in lumber, 
grain, and building material at Pleasanton, Kan. Thename of the firm 
was indorsed on the note by Alfred Blaker, one of the partners, who 
acted in this transaction without the knowledge of his copartner and 
without authority from him to sign the firm name tothe note. The 
transaction evidenced was for the sole benefit of the Sonora Develop- 
ment Company, and the indorsement by Alfred Blaker was an accom- 
modation to that company. Plaintiff obtained the note April 26, 
1905, by purchase from Higgins, the payee. He had been trying to 
sell some railroad stock to Higgins, and finally Higgins offered to 
buy stock of the value of $1,500 if plaintiff would take the note at 
face and pay the difference in money. After making inquiries into 
the financial standing of the parties and finding that the Sonora De- 
velopment Company, B. F. Blaker & Co., and Higgins were solvent, 
plaintiff accepted the offer. The evidence shows that plaintiff bought 
the note in good faith before maturity for a valuable consideration, 
and it indisputably appears that he did not have actual knowledge of 
the facts that the name of B. F, Blaker & Co. was indorsed on the 
note by one of the partners without authority of his co-partner, and 
that it was not made in the course of the business of the partnership 
or for its benefit. Plaintiff made no inquiry into the facts and cir- 
cumstances of the indorsement, but contented himself with merely 
investigating the solvency of the firm. 

Plaintiff asked declarations of law to the effect that the indorse- 
ment bound both parties asindorsers. The court refused these decla- 
rations and of its own motion declared: ‘‘The plaintiff in this case 
under the evidence failed to make such inquiry, concerning the au- 
thority of the individual partner to bind the partnership by his in- 
dorsement of the note in question, as a reasonably prudent person 
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would have done under all the circumstances considering the nature 
of the note and entire transaction; and the note not having been issued 
within the apparent scope of the partnership business, and the holder 
having reasonable cause to suspicion the authority of the individual 
partner to bind the partnership by his indorsement of the note, and 
the court, in fact, finding that said indorsement was not authorized, 
the finding of the court should be for the defendant B. F. Blaker & 
Co.” From this declaration, it appears that the judgment rendered 
by the court is based on the following conclusions: First, that the 
act of Alfred Blaker in indorsing the name of the partnership on the 
back of the note was without the scope of his authority as a partner, 
since the transaction was not for the benefit of the partnership, and 
he had no express authority from his copartner thus to bind the firm. 
Second, that not only was the act ultra vires in fact, but the indorse- 
ment was beyond the apparent scope of the partnership business. 
Third, that since the indorsement was beyond both the real and the 
apparent scope of the partnership, knowledge of the infirmity should 
be imputed to plaintiff, though in fact, he had no actual knowledge 
of its existence and brought the note in good faith before maturity 
in the belief that the indorsement bound the members of the part- 
nership. 

B. F. Blaker & Co. was a trading partnership. A general partner 
in a trading business has implied authority to borrow money in the 
usual course of business for the benefit of the partnership and to sign 
the firm name to a bill or note for the repayment of the loan, but he 
had no authority to bind the partnership as an accommodation in- 
dorser to commercial paper given in a transaction in which the part- 
nership had no interest and from which it has received and will re- 
ceive no benefit. The transaction in question was not for the bene- 
fit of defendant partnership, but was for the sole benefit of the min- 
ing company, and it follows that Alfred Blaker had no authority to 
bind the partnership asan indorser. Had it been shown in evidence 
that plaintiff when he bought the note had actual knowledge that the 
indorsement of the partnership name was without authority, we 
would hold that he could not recover under the indorsement, notwith- 
standing the further fact that he bought the note before maturity 
for a valuable consideration; but he had no actual knowledge of this 
fact, and it remains to be seen whether such knowledge necessarily 
should be imputed to him from the facts and circumstances before us. 

Though a partner abuses his trust for his individual benefit, his 
copartners will be bound, unless the holder of the note is chargeable 
with noticeof the fact. In some jurisdictions, the doctrine expressed 
in the declaration of law given by the learned trial judge has been ac- 
cepted and applied, viz., that where the purchaser of negotiable 
paper before maturity has knowledge of facts and circumstances 
which would excite suspicion in the mind of a reasonably careful and 
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prudent person that the transaction evidenced by the paper is tainted 
with bad faith, or that there is failure of consideration, such knowl- 
edge of itself should be treated in law as actual knowledge of the ex- 
istence of the infirmity. That doctrine has been rejected in this state 
as being unsuited to commercial needs and usages. It is the policy 
of our jurisprudence to encourage the free circulation of commercial 
paper, and to this end the rule has been firmly established that: ‘*The 
consideration of negotiable paper in the hands of a bona fide holder 
for value cannot be inquired into. Mala fides alone can open the door 
to such inquiry. Gross negligence even is not sufficient. Actual 
notice of the facts which impeach the validity of the note must be 
brought home to the holder.” Jennings v. Todd, 118 Mo. 296; Mayes 
v. Robinson, 93 Mo. 122; Hamilton v. Marks, 63 Mo. 167; First Na- 
tional Bank v. Leeper, 121 Mo. App. 688. In the case last cited, we 
said: ‘‘Mere knowledge of facts which would ordinarily put one on 
inquiry will not do. There must be actual notice. * * * And it is 
well settled that mere suspicion that a negotiable note is without 
consideration, or was obtained by fraud brought home to the trans- 
feree before he acquires the note, will not be sufficient to defeat are- 
covery. 

When proof is made that the holder received the paper before 
maturity in good faith for a valuable consideration, the burden de- 
volves on the maker to prove the holder had actual notice of the 
specific fact which originally would affect the validity of the paper. 
Johnson v. McMurry, 72 Mo. 278. Such notice needs not be established 
by direct proof, but may be inferred by the triers of fact from facts 
and circumstances, but it should not be inferred in law from facts 
and circumstances ofa nature to put a prudent man on inquiry. When 
a member of a trading partnership indorses the firm name on com- 
mercial paper, prima facie the indorsement is made with authority 
and for the benefit of the partnership, and the burden is on the party 
assailing the validity of the act to prove that it was beyond the scope 
of the partner’s authority. The mere facts that such indorsement 
is on the back of the paper, and that the partnership is not the payee, 
do not raise a conclusive presumption that the indorsement is for 
the accommodation of the maker. The rule is that ‘‘one who writes 
his name on the back of a promissory note of which he is not the 
payee is prima facie a joint maker.” Herndon v. Lewis, 175 Mo., 
loc. cit. 125; Kingman v. Buggy Co., 150 Mo., loc. cit. 302; Powell 
v. Thomas, 7 Mo. 440. 

Under the rules we have stated, plaintiff, when the note was of- 
fered him, was justified in assuming that the name of the trading 
partnership written on the back of the instrument by one of the part- 
ners was placed there in the usual course of business for the benefit 
of the partnership. It devolved on defendants to prove that he had 
actual notice that the indorsement was made without authority, and 
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for the accommodation of the maker. The court erred in holding as 
a matter of law that the indorsement apparently was without author- 
ity, and that facts and circumstances of a nature to arouse the sus- 
picion of an ordinarily careful and prudent person in the situation of 
plaintiff would charge him in law with actual knowledge of the in- 
validity of the indorsement. 

Though Alfred Blaker was not served with summons, the record 
discloses that he voluntarily appeared in court to defend the action, 
and he is here for all purposes. 

The judgment is reversed, and the cause remanded. Allconcur. 


PROOF OF INDORSEMENT. 


Federal Discount Co. v. Becker, Kansas City Court of Appeals (Mo.), May 31, 1909. 119 S. W. Rep. 981. 


Where the genuineness of indorsements on bills of exchange are denied by the 
drawee in an action against him by an indorsee of the drawer, the indorsements, 
without proof of their authenticity, are not sufficient to prove ownership in the 
indorsee. 


Action by the Federal Discount Company against John P. Becker. 


Judgment for plaintiff; defendant appeals. Reversed and remanded. 

Broappus, P. J. This is a suit to recover on four bills of exchange, 
as follows: Each bill was for the sum of $24; and, as they were all 
alike, as well as the indorsements on them a copy of one will be suffi- 
cient for the purposes of the case. They read thus: 


‘St. Louis, Mo., Sept. 7, 1907. No. 2. Six months after date, 
pay tothe order of St. Louis Jewelry Company, the sum of twenty- 
four & 16-100 dollars ($24.16) at their office in St. Louis. Value re- 
ceived, charge to account of St. Louis Jewelry Company, by O. P. 
Blackstad, General Manager. To.Jno. P. Becker, Wien, Mo.” 


Customer’s acceptance: 

“Accepted. J. P. Becker. [Customer’s Signature. |” 

Indorsements: 

‘‘Pay to the order of Federal Discount Co. St. Louis Jewelry Co. 
Oct. 4, 1907.” 

‘*Pay to the order of any bank or attorney for collection. Federal 
Discount Co.” 

The answer of defendant denied that the St. Louis Jewelry Com- 
pany transferred the paper to plaintiff, by indorsement or otherwise. 

Plaintiff offered said bills and acceptance in evidence, together 
with the indorsements on the back of the bills, stamped thereon with 
arubber stamp. Thedefendant objected to the indorsement, for the 
reason that it was not proven to have been made by the drawer of the 
bills, or by any person having the right or authority to make it for or 
in the name of said drawer. The objection was overruled. This was 
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all the evidence inthecase. Thejudgment was forthe plaintiff. De- 
fendant appealed. 

The appeal is based upon the contention of the defendant that the 
indorsement on the note was not sufficient to prove ownership in the 
plaintiff. And such seems to be the law. Worrell v. Roberts, 58 
Mo. App. 197; Dunlap v. Kelly, 105 Mo. App. 1; National Bank v. 
Pennington, 42 Mo. App. 355. 

For reason given, the cause is reversed and remanded. All concur. 


+ —— 


MARITIME LIENS. 


The Avalon, United States District Court, N. D. West Virginia, April 21, 1909. 169 Fed. Rep. 696. 


A bank which has loaned money to a ‘“‘steamer and owners,” without knowing, 
or making effort to ascertain, the use which was made of the money, cannot estab- 
lish a right to a maritime lien by the general testimony of the master of the vessel 
to the effect that the money was expended in its operation. 


In Admiralty. 


On January 12, 1907, R. Wild filed his libel against the steamer 
Avalon for debt. Numerous intervening libels were filed for like 
purpose, all of which were referred to Commissioner L. V. G. Morris 
to ascertain, among other things, ‘‘the nature, amount, character, 
and priority of all maritime liens, or liens, under provisions of § 14 
of chap. 75 of Code of West Virginia, against the steamer Avalon.” 

The commissioner has reported numerous liens in seven distinct 
orders of priority. Those reported as first, second, third, and fourth 
have been in no way controverted, and, by orders entered herein, 
have been paid by the registrar. The steamer sold for $9,800. The 
costs and four first classes of liens so paid amounted to $7, 227.98, leav- 
ing $2,572.02 yet to be disbursed. 

Sixth in priority out of the undistributed balance is reported eight 
different debts as follows: To Citizens’ National Bank of Parkers- 
burg $220.53; to the First National Bank of Cincinnati $548.08; 
to the Parkersburg Banking & Trust Company $109.10; to the Citi- 
zens’ National Bank of Parkersburg $540.33; to the Citizens’ Na- 
tional Bank of Parkersburg $435.46; to the Union Trust & Deposit 
Company of Parkersburg $488.33; tothe First National Bank of Park- 
ersburg $216.70; and to the Citizens’ National Bank of Parkersburg, 
$113.73. All of the foregoing debts in this class, except the last one, 
are represented by notes executed by the ‘‘ Steamer Avalon and Own- 
ers,” by its managing owner and master. 

Exceptions are taken by banks reported in the sixth class (second 
class as to the undistributed balance) to the allowance of the mortgage 
debt to the First National Bank of Chattanooga as prior to their 
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claims. The banks in this class claim priority in this particular on 
the grounds that their debts were advances made to pay operating 
expenses of the boat. There is no dispute as to the validity and 
amounts due upon the several debts reported. The sole controversy 
is as to the proper order of priority in payment thereof. 


Dayton, District Judge: * * * But this disposes of but one of the 
objections made to the allowance of priority given by the commissioner 
to this mortgage debt, and we must next consider the one especially 
urged by the banks having the eight claims reported next in priority 
to it. They claim precedence to it because they urge their claims to 
be true maritime liens for advances made for the operation of the 
vesseland expended forthat purpose. The settlement of this question 
depend upon the facts involved. It is well settled that: 

“‘One who lends money on request of the proper authority for the purpose of pay- 
ing off maritime liens upon a vessel, and who looks to the vessel as his security, has 
a lien upon the vessel for such advances equal in dignity to the liens which he satis- 
fies. But such advances not made on authority of one having the right to bind the 
ship does not givea lien. Nor does the lien arise on a mere personal loan of money 
or credit to the vessel owner, although such money or credit may be used by him 
for the ship’s purposes. 

“As the right of a lender of money to claim a lien is deprivative through the lien 
holder, it follows that, in order to entitle himself to such a right, he must satisfy 
himself that the liens proposed to be paid are themselves valid and enforceable and 
that his funds are applied to that purpose.” 

26 Cyc. 764, 765, and authorities cited. 

In this case the claims of these banks are sought to be established 
as maritime liens substantially alone upon the testimony of the 
ship’s master that the sums loaned were used in the operation of the 
boat. There is no attempt made to show the individual parties to 
whom the sums were paid, the character of either the labor, material, 
or supplies furnished by them; nothing in short, to inform us as to 
whether the claims paid with these moneys were in themselves true 
maritime liens. There is no attempt to show that these banks made 
any effort, at the time these loans were effected, to see to the appli- 
cation of the money to the payment of maritime liens, as to which 
alone subrogation in their favor would be enforceable; but, on the 
contrary, it seems very clear that these loans were made in regu- 
lar course of banking business to the ‘‘Steamer Avalon and Owners” 
without any careor attention as to how the money should be expended. 
Under these circumstances, these banks are not entitled to have their 
debts reported as maritime liens, and cannot claim precedence in 
payment over this mortgage debt due to the First National Bank of 
Chattanooga. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted by 


BY W.H. KNIFFIN, JR. 
Cashier of the Home Savings Bank, Brooklyn, N. Y. 


THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
TRUSTEES RIGHT TO BORROW ON MORTGAGE. 


F a trustee of a savings bank is not permitted to borrow 
‘directly or indirectly’ any of the funds of the institu- 
tion with which he is connected, may the bank loan to 
such official on mortgage of realestate; or reversely, may 
the trustee own real estate upon which the bank has a 
claim and still retain his seat in the board? This would 
seem to be a ‘‘great distinction with but little differ- 
ence,” and a question somewhat superfluous, in the light 
of the clear intent of the law. If the aforesaid trustee 

lives in Massachusetts, the answer is quickly given, for the law is 
quite explicit in that commonwealth, since ‘‘ No president, treasurer, 
member of the board of investment or officer of such corporation 
charged with the duty of investing its funds, shall borrow or use any 
portion thereof, be surety for loans to others, or, directly, or indi- 
rectly, whether acting individually or as trustee holding property in 
trust for another person, be an obligor for money borrowed of the 
corporation; and ¢f such member or officer hereafter, either individually 
or as trustee holding property in trust for another person, becomes the 
owner of real estate upon which a mortgage ts held by the corporation, 
his office shall become vacant at the expiration of sixty days thereafter 
unless he has ceased to be the owner thereof, or has caused said mortgage 
to be discharged or assigned.” 

This applies only to trustees acting in the capacities above noted, 
and would not seem to apply to an ordinary trustee not serving in 
the manner indicated. 

The New York statute is less explicit, but undoubtedly intended 
to cover the mortgage loan by stipulating that ‘‘ No trustee or officer 
of any such corporation shall directly or indirectly, for himself or as 
an agent or partner of others, borrow amy of its funds or deposits, or 
in any manner to use the same except to make such current and neces- 
sary payments as are authorized by the board of trustees; nor shall 
any trustee or officer of any such corporation become an indorser or 
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surety, or become i any manner an obligor, for moneys loaned by or 
borrowed of such corporation.” 

It takes no wide stretch of imagination to discover that the law 
contemplated this form of borrowing and forbids it. Mortgage loans 
are (if municipal bonds be considered investments and not loans) the 
principal feature of savings bank loans, the only other form of loan 
being upon pledge of securities such as savings banks are permitted 
to buy and this is not a prominent feature in the savings bank man- 
agement of this state. 

In the reports of the Attorney-General of New York, page 441 
(1905) it was held that: ‘‘One who borrows from a savings bank a 
large sum of money upon real estate security 7s not eligible as trustee 
of said savings bank.” As early as 1879 that officer said: ‘*‘ The object 
of the statute is to secure disinterested management of savings banks 
solely in the interest of depositors, and to this end no circumstance 
should exist inconsistent with the fiduciary relation of the trustee to 
his trust. The policy of the statute is to exclude absolutely from the 
management of the savings bank trusts all persons who have pecun- 
iary relations with a bank, or with a borrower from a bank, which 
might induce a lack of vigilance as trustee, or to antagonize duty by 
private interest. This is equally arule of reason; and experience has 
too frequently shown that where official duty and personal interests 
come in conflict, the former is likely to suffer. 

‘*The only rule of safety, therefore, for all classes in the different 
forms in which they may arise is to adhere rigidly to policy indicated 
in the statute to deem as ineligible for the position of trustee or officer 
of a savings bank all persons who have any pecuniary interest whether 
as owner of property subject to mortgage held by the bank, or as a bor- 
rower, guarantor or partner of a debtor to a bank which may influence 
wn any degree the performance of offictal duty. 

** Strict enforcement of this rule may occasionally exclude a good man 
Jrom such a trust, but like results are incident to all general rules of 
public policy and the number of improper men excluded will be much 
greater. The statute practically applies the principle ¢hat no man 
can faithfully serve two masters.” (Ltalics our own.) 

This, of course is not law—it is merely the opinion of a lawyer, but 
nevertheless, a good opinion. It stands to reason that a trustee, under 
heavy obligation to a savings bank on mortgage loans would be in a 
position somewhat to his own advantage, and especially so, if the said 
trustee played an important role in the management of the bank. 

ASSUMED MORTGAGES. 

In the case of a mortgage assumed by a trustee, we find another 
distinction without a difference. The argument in favor of such a 
practice might be advanced thus: It is not my direct obligation. I 
am not on the bond; I never agreed with the bank to pay anything, 
save in the assumption clause in the deed. . If you foreclose you must 
collect the deficiency, if any, from the bondsman. 
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But in the many changes of ownership to which real estate is sub- 
ject, especially in large cities, the bondsman is liable to be lost in the 
multitude thereof. He may be hopelessly insolvent long before he 
is called upon to make good his bond. Where the term of the bond 
is short, foreclosure would, in the majority of cases come after the 
expiration of the bond, and in the final analysis, it is the property to 
which we must look for the payment of our debt. Many banks re- 
quire a new bond for every change of title, but this is accompanied 
with so much labor that other banks do not insist upon this and give 
their time and attention to the condition of the property, with the 
intent of keeping it at all times within the limit of safety. 

Without further argument, if argument is necessary to settle the 
point, we may conclude that the spirit of the law in New York, if not 
the letter, would forbid a trustee from borrowing under assumed 
mortgage loans, for if this be permitted, what is to prevent a trustee 
from securing the desired loan through the medium of another then 
transfer title to himself and plead the pcint thatit is not his obligation, 
as he is not on the bond? A distinction indeed without a difference! 

If, as is held by some authorities whose opinion is worthy of all 
consideration, a trustee in New York cannot even have a savings 
account in his own bank, under the law forbidding his sharing in the 
earnings or profits, may we not by as literal interpretation of the law 
against borrowing, come to the conclusion that he cannot borrow 
directly upon real estate which he owns, or hold other property upon 
which the bank has a claim without doing one of three things, viz: 
breaking the law; sacrificing his position; or stretching that law, well 
nigh to the breaking point? 

The only other possible form of borrowing is through the medium 
of a deposit carried by a savings bank in a bank of discount. This 
too, is a fine point which we shall consider in a subsequent number. 

(To be Continued.) 


+++ 


THE INVESTMENTS OF THE NEW YORK SAVINGS BANKS FOR A 
PERIOD OF THREE YEARS. 

To furnish the money to build a city as large as Detroit, Mich.,* 
and pay the public debt thirty times, during a period of three years 
is no small proposition, and yet, as the appended tables will show 
such a feat could be performed by the savings banks of New York 
state within that time. The mortgage loans of the 138 banks con- 
stituting the New York Savings Bank system, during the years 1906, 
1907 and 1908 reaches the enormous total of $233,265,225, while the 
amount invested in municipal and corporate bonds during the same 
time was over half as large, namely, $155,086,699, making a total of 
$388,351, 924. F 


* The assessed valuation of Detroit is $241,373,710 and the net debt $5,863,544. 
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These statistics have not been compiled before and will be of in- 
terest both in the individual instances and in total. Naturally the 
banks of Greater New York, holding over half the deposits in the 
state play the most important role in this affair. In the matter of 
realty investments much depends upon the savings banks. When 
the banks are loaning freely, building is brisk; or, to reverse the 
order, when the building trades are busy the saving banks are be- 
sieged for loans. No loans—no building; no building—no loans. 
The inactivity in this line during 1908 in Kings County is reflected 
in the drop from $19,580,273 in 1906 to $6,678,000 in 1908, a decrease 
of two hundred per cent. It will be noted that the largest bank in 
the county retrenched in this line of investment from a total of 
$5,562,075 in 1906 to $1,518,200 in 1908; and another which had over 
half a million for mortgage loans in 1906 found but $3,000 available 
in 1908. The most notable decrease in Manhattan was a drop of four 
millions in one bank, while in the case of the Bowery Savings Bank 
quite the reverse of this was taking place. Several other banks show 
large reductions, many running well into the millions. 

Whether or not the funds held back from mortgage investments 
were placed in bonds will be shown by a perusal of the tables. The 
fact, somewhat startling at first sight, will be noticeable, that some 
banks have not invested a dollar in bonds for from one to three years. 

The reason for these conditions is not far to seek. It is largely 
a matter of opinion. The bank that is iow in its mortgage loans will, 
when opportunity arrives, proceed to ‘‘ load up;” others, deeming the 
time ripe for profitable buying of securities will take advantage of 
cheap prices and fill up the strong boxes with this class of securities. 

It must be remembered that the New York banks are limited to 
65 % of their deposits in mortgage loans, while in the matter of bond 
investments there is no limit. A bank finding the margin low and 
judging the time opportune, will act accordingly—if it is ‘‘in funds.” 

All of this vast sum was not ‘‘new money,” for no doubt a goodly 
proportion was re-invested. Bonds mature and mortgages are satis- 
fied. But however this may be, it was at the disposal of the bank 
men and was placed in manner indicated below. 

Not only do the banks of Greater New York furnish the larger part 
of the results here tabulated, but, so far as the mortgage loans are con- 
cerned, the greater part of such money is concentrated in New York 
City—not because of the better rates, but on account of the demand. 
Many ‘‘up state’’ banks have large sums so placed in the Metropolis, 
either through the title companies or through their own brokers. 

The local investment field is often limited and the demand not in 
keeping with the supply and consequently New York, with its ever 
increasing population and development, furnishes the natural outlet. 

Such an outpouring of wealth has much to do with economic con- 
ditions, but this is a subject for the economist. 





County and Bank. 
ALBANY. 

Albany City 
Albany County... 
Albany Exchange. 
Albany 
Cohoes 
Home, Albany.... 
Mech. & Farm.... 
Mechanics, Cohoes 
National, Albany. 


BROOME. 
Binghamton...... 
Chenango Valley. 


CAYUGA. 
Auburn 
Cayuga County... 


CHEMUNG. 
Elmira 
COLUMBIA. 


Hudson City...... 


CORTLAND. 
Cortland 

DUTCHESS. 
Pi cscdecwer 
Matteawan 
Mechanics’ 
Pawling 
Poughkeepsie 
Rhinebeck 
Wappingers...... 


ERIE. 


American, Buffalo. 


Erie County 


Western........ : 


GREENE. 
Catskill 
JEFFERSON. 


Jefferson County.. 


Watertown 
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Mortgage Loans. 


$221, 338 
127,600 
326,165 
601,400 
178,250 
225,250 

50,400 

49,100 


930,895 


2,710,398 


239,600 
27.350 


266,950 


442,435 
249,893 


692,328 


55,900 


59,375 
140,450 
38,400 
931,200 
23,100 
12,630 


1,244,655 


1,072,835 


1907. 


$171,582 
159,000 
153,465 
1,455,400 
231,235 
197,007 
43,200 
119,500 
849.750 


3,380,739 


137,500 
46,075 


183.575 


191,700 
94,050 


285,750 


33,250 
68,025 
106,725 
33,650 
415,489 
38, 300 
59,100 


754,539 


108,750 
1,912,678 
1,379,225 

337.450 


3,738,103 
- 71,825 


478,837 
337,795 


816,632 


1908. 


$505,100 
2,167,500 
109, 500 
6,121,250 
84,900 
684.660 
20,900 
43,420 
1,636,550 


11,373,780 


282,300 
37,359 


319,650 


138,150 
274,700 


412,850 


10,150 
72,620 
27,600 

1,042,500 
38,729 
31,600 


1,242,199 


254.750 
1,061,750 
2,091,850 

410,600 


3,818,950 
378,050 


133,130 
78,950 


212,080 


Bond Purchases. 


1906. 


$336,200 
715,875 
161,975 
327,130 
259,600 
842,000 
205,700 
54,500 
858,000 


5,760,980 


629,724 
35,000 


664,724 


27.930 


424,330 
252,700 


2,000 
37,775 
17,400 
54,400 

642,100 
28,985 
3,000 


785,660 


1,856,000 
2,276,370 
431,800 


4,564,170 
417,000 


363,600 
145,670 


509,270 


1907. 


$53,000 
150,000 
13,000 
131,650 
197,000 
549,795 
64,000 
40,000 


1,198,355 


461,000 
150,000 


611,000 


204,800 
230,540 


435,340 

2,500 
440,996 
455,829 


28,821 
30,000 
145,487 
28,500 
173,000 
19,500 


425,308 


171,890 
726,000 
2,419,450 
421,962 


3,739,302 
113,500 


283,000 
112,224 


395,224 


—_ —~ 


1908. 
$495,000 


390,350 
968,600 
61,466 
1,291,739 
10,000 
124,710 
3.948, 500 


7,290, 365 


379,122 
45,000 


424,122 


30,000 
165,000 


195,000 

47,000 
116,000 
136,484 


20, 300 


9,500 
14,000 


660,070 
12,800 
5,000 


721,670 


130.611 
187,000 
3,685,592 
472,623 


4.475,826 


217,000 


233,700 
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Mortgage Loans. Bond Purchases. 


— ——_-_ -- — — — — —_ Ee 


County and Bank. 1906. 1907. 1908. 1906. 1907. 1908. 
KINGS. 
Brevoort $411,950 $265,075 $199,900 $145,000 $174,000 
Brooklyn 2,642,700 1,521,750 1,648,000 $1,867,000 862,000 815,000 
Bushwick 373,200 329,500 6,100 193,350 190,000 
ny EOE 219,050 210,100 169,800 68,000 94,000 
Dime, Brooklyn... 2,389,373 2, 392,787 423,050 993,000 +939, 500 
Dime, W’msburg. 461,800 343,500 81,200 115,000 215,000 
East Brooklyn ... 562,850 271,500 3,000 135,000 125,000 
Eastern District.. 397,150 484,533 106, 500 208,600 235,000 
East New York... 288,100 118,750 41,300 190,000 85,000 
fsermania 505,000 752,250 282,050 225,000 100,000 
1,309,900 ~==1,259,550 587,900 245,000 127;000 
Greater New York 276, 300 375,450 237,400 77,500 94,000 
Greenpoint 852,550 523,750 150,000 310,000 
Hamburgh........ 65,000 221,350 39,500 123,000 
70,250 41,550 36, 500 
Kings County.... 1,758,125 714,050 82,850 
Pradential......... 19,500 
South Brooklyn... 1,437,150 1,082,900 1,040,200 465,000 
Sumner 68,000 55,250 45,000 
Williamsburgh.... 5,562,075 4,687,685 1,518,200 


19,580,273 15,679,980 6,678,000 5,191,000 

MADISON. 
133,810 66,000 65,640 194,833 

MONROE. 

E. Side, Rochester 995,700 ~=—1,028,825 850,680 450,000 
Mechanics 192,625 212,950 190,350 50, 500 
Monroe County... 1,272,363 1,650,550 1,769,150 822,500 
Rochester ........ 981,275 1,797,520 1,686,480 989,000 


3,441,963 4,689,845 4,496,660 2,312,000 3,930,000 
MONTGOMERY. 


Amsterdam 752,175 428,285 251,215 : 197,964 197.410 
NASSAU. 
199,800 143,700 84,300 55,000 74,000 
NEW YORK. 
American 299,657 62,000 163,000 235,000 70,000 111,000 
Bank for Savings. 4,966,150 3,191,500 3,988,000 4,460,800 2,787,500 4,085,000 
Bowery 2,469,750 5,694,000 6,411,700 1,236,000 2,423.750 4,250,000 
Broadway 886,000 502,10u 541,300 1,162,000 334,000 329,000 
32.500 73.975 49.300 20,000 25,500 13.500 
901,000 ~=— 1,648,000 281,000 400,000 800,000 
Dollar..... 727,206 437,400 15,000 522,000 172,000 8c,000 
Dry Dock 2,097,000 2,299,500 1,555,000 153,000 617,000 190,000 
East River........ 2,091,000 584,500 3,000 500,000 750,000 
Emigrant Ind 7,423,200  4.731,600 3,322,300 5,025,000 2,380,000 1,066,884 
Empire City 423,200 246,000 232,000 431,000 215,000 400 000 
Excelsior 382,000 319.000 66,000 390,400 882,700 652.807 
Franklin......... 1,025,000 186,000 373,000 470,000 105,000 1,135,000 
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Mortgage Loans. Bond Purchases. 


—_ ———— 


County and Bank. 1906. 1907. 1908. 


NEWYORK, Cont'd. 
German $4, 366,097 
Greenwich...... . 3,694,500 


1906. 1907. 1908. 
$5,674,070 $2,514,065 
3,091,500 1,280,000 


$1,250,000 $1,258,000 
2,115,000 


$2,404,000 


Harlem 
Irving 

Italian 
Maiden Lane 
Manhattan 
Metropolitan 
New York 
North River 
North Side 


ers 


Union Dime 
Union Square.... 


United States ..... 


Washington 
West Side 


NIAGARA, 


Farmers’ & Mech. 


Lockport 
Niagara County, 
Niagara Falls... 


ONEIDA, 


Oneida Co. Rome.. 


ONONDAGA. 
Onondaga County. 
Skaneateles 
Syracuse 


ORANGE. 
Cornwall 
Goshen 


Newburgh. ...... 
Walden 


OSWEGO. 
Fulton..... 
Oswego City... 
Oswego County... 


1,303,800 
68,500 
390,000 
73,000 
315,000 
557,855 
2,461, 500 
781,000 
96,750 


1,567,000 


218,500 


41,508,909 


586,770 


32,250 


619,020 


64,528 
63,631 
432,998 


561,157 


969,855 


599,700 
88,050 
110,000 


1,151,150 


163,265 
98,258 
178,325 


439,848 


1,566,400 301,650 
741,800 4,000 
420, 500 30,000 

59,038 41,000 
237,500 466,000 
622,215 53,960 

1,419,000 323,000 

468,500 259,000 

48,500 10,750 
864,000 2,290,000 
65,500 827,500 
172,000 729,000 
187,500 248,000 
105,000 176,100 
131,000 20,200 


35.849.598 26,636,725 
656,640 450,213 


60,640 


717,280 


46,22 


496,438 


98,460 
114,205, 
289,675 


502.340 


93,655 
189.469 
720,950 


1,004,074 


1,686,539 
75.579 
1,234,768 


1,138,442 
44,325 
1,098, 164 


2,996,877 


3,280,931 


22,200 
129,850 
737,500 
559,900 595,500 
25,500 g1,200 
53,000 39. 


34.225 
8,800 
436,450 


1,118,875 


1,635,250 


114,280 
280, 300 
126,396 


520,976 


91,445 
99, 100 
126,450 


316,995 


100,000 


311,C00 
263,800 
250,0c0 


2,064,000 
600,000 
34,000 
3,875,000 


110,000 
120,000 

9,200 
200,480 


25,907,680 


1 30,460 


14,420 


144,880 


250,850 
353.000 
1,242,800 


1,846,650 


1,330,000 
66,000 
1,674,500 


3,070, 500 


2,250 
37,000 
93,000 

2,173,100 

23,000 
20,000 


2,348,350 


85,000 
271,500 
180,400 


536,900 


200,000 

559,000 
75,00- 

103.000 
81,000 


741,C0O 
200,000 
24,700 
500,0c0 
50,000 


221,000 
132,000 
108,000 


15,415,150 


125.938 


5,000 


130,938 


89.000 
165,500 
517,099 


771,599 


627,000 
42,500 
1,152,500 


1,822,000 


1,950 
1 30,000 
100,000 
949,000 
37,200 
15,000 


1,233,150 


77,000 
92,000 


55,579 


224,579 


120,000 
50,000 
10,100 

5,500 


296,000 
750,000 


1,422,000 
480,000 
110,000 
125,000 
45,000 
123,800 


19,054,591 


47,600 


2,000 


49,600 
128,000 


1,300,626 


1,428,626 


330,000 
1,200 
100,000 


431,200 


4,000 
7,000 


1,086,898 
12,000 
34,000 


1,143,898 


101,000 
60,217 
125,712 


286,929 
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Mortgage Loans. Bond Purchases. 


County and Bank. 1906. 1907. 1908. 1908. 

PUTNAM. 

Putnam County... $31,400 $16,500 $49,900 , ’ $61,017 
QUEENS. 

College Point..... 59,300 $9,750 9,500 108,000 

Jamaica 468,050 286,650 80,550 110,000 

Long Island City.. 779,650 550,200 117,000 49,000 

267,600 169,700 32,000 


1,606,000 1,066,300 239,050 267,000 
RENSSELAER. 
394,000 105,200 425 1,507,695 
RICHMOND. 
Richmond County. 100,140 87,686 ? 35,000 
Staten Island .... 281,150 336,575 ‘ 140,000 


381,290 424,261 ’ 175,000 
SCHENECTADY. 

Schenectady 747,914 797,376 ‘ 470,000 212, 38,000 

SENECA. 
Seneca Falls 11,300 26,040 106,280 . 11,000 

SUFFOLK. 
Riverhead......... 743,282 208,713 272,573 442,000 rf 57,000 
Sag Harbor 274,650 124,275 62,325 122,500 ‘ 20,000 
Soutneld.. ...... 537,400 250,000 53,700 124,250 t 8,500 
Union, Patchogue. 236,517 7 110,500 r 161,900 


1,791,849 , 539.5 799,250 52, 247,400 
TOMPKINS. 


ithaca 51,950 , y 269,402 405 96,500 


Ellenville 12,250 ’ 5 317,400 ; 98 ,o00 
Kingston 267,600 : 7 222,875 368,822 362,779 
New Paltz 109,550 ¢ : 105,717 66,000 98,050 
Rondout 369,006 62 351,065 116,000 103,000 61,437 
Saugerties : 49.735 ; : 275,900 199,426 95,033 
Ulster County. .. 154,150 075 ,82 26y,152 295,703 97,088 


962,291 : ,307,044 ~—11,270,063 812,387 

WESTCHESTER. 
Ossining.......... 256,050 ; ; 196,000 25,000 
Mt. Vernon 281,200 , : 85,350 
Dobbs Ferry 15,400 : 11,000 3,000 
White Plains..... | 487,600 ‘ Bs 263,400 91,000 164,000 
Peekskill 441,121 F , 267 102,130 118,896 43,600 
New Rochelle 33,100 j : 19,000 17,000 12,500 
People’s, Yonkers.. 444,600 462 . 459,800 387.950 253,000 
Portchester 366,000 9,40 ; 173,168 11,026 
Mamaroneck 58,550 5 . 15,000 19,000 
Westchester Co. 

Tarrytown...... . 574,490 15,000 
Yonkers 700,850 , 244,450 444,477 337,461 216,374 


3,658,961 2,217,782 1,003,242 1,698,975 1,010,333 774,824 
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RECAPITULATION. 
Mortgage Loans. Bond Purchases. 


County. 1906. 1907. 1908. 1906. 1907. 


Albany $2,710,398 $3,380,739 $11,373,780 $5,760,980 $1,198,355 $7,290,365 
Broome 266,950 183,575 319,650 664,724 611,000 424,122 
692,328 285,750 412,850 385,260 435,340 195,000 
Chemung 55,900 44,225 36,390 69,000 32,500 47,000 
Columbia 190,350 99,400 48,100 424,330 440,996 116,000 
Cortland 179,350 178,625 175,550 252,700 455,829 136,484 
Dutchess 244,655 754,539 1,242,199 785,660 425,308 721,670 
1255,035 3,738,103 3,818,950 4,564,170 3,739,302 4,475,826 
61,800 71,825 378,050 417,000 113,500 217,000 
Jefferson 225,897 816,632 212,080 509,270 395.224 390,500 
De puedes aa 19,580,273 15,679,y80 6,678,000 5,872,030 5,191,000 9,869,300 
3,441,963 4,680,845 4,496,660 1,505,000 2,312,000 3,930,000 
133,810 66,000 65,640 234,005 194,833 170,000 
Montgomery 752,175 428,285 251,215 85,500 197,964 197,410 
Nassau 199,800 143,700 84,300 1,000 55,000 74,000 
New York........ 41,508,909 35,849,598 26,636,725 25,907,680 15,415,150 19,054,591 
Niagara 619,020 717,280 496,438 144,880 130,938 49,600 
561,157 502,340 1,004,074 1,846,650 771,599 1,428,626 
1,649,524 2,996,877 3,280,931 3,070,500 1,822,000 431,200 
1,151,150 1,118,875 1,635,250 2,348,350 1,233,150 1,143,898 
See 439,848 316,995 520,976 536,900 224,579 286,929 
31,400 16,500 49,900 58,595 48,000 61,017 
Queens 1,606,000 1,066,300 239,050 267,000 188,500 2,500 
Rensselaer 394,000 105,200 459,250 ~=—-1,5¢€ 7,695 ,057,.459 580, 364 
Richmond........ 381,290 424,261 270,324 175,000 120,000 
Schenectady 747,914 797,376 10,306 470,000 212,667 38,000 
Seneca 11,300 26,040 41,000 106,280 89,500 11,000 
Suffolk 1,791,849 774,148 539.548 799,250 652,700 247,400 
Tompkins 51,950 122,750 99,325 269,402 282,405 96,500 
Ulster 962,291 468,890 1,011,240 1,307,044 1,270,063 812,387 
Westchester...... 3,658,961 2,217,782 1,003,242 1,698,975 1,010,333 774,824 


Total.........88,557,247 78,082,435 $66,890,993 $62,044,830 $40,327,194 $53,273,513 
Total for three = 


ee $233,530,675 $155,645,537 


— 


SAVINGS BANKING IN YE OLDEN TIME. 


In contrast with the methods and accuracy which prevail in sav- 
ings bank circles today, the following incidents are of interest, as in- 
dicating the change which time has wrought. Lincoln, when post- 
master, is said to have carried the postoffice in his hat, but that was 
easy as compared with the case where a bank man carried a bank 
in his pocketbook! 

In the report of the bank commissioners for Connecticut, some 
years ago, particular mention is made of a savings bank where no ac- 
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count was kept of the cash receipts, all monies being mingled freely 
with the personal funds of the treasurer, who also kept no cash ac- 
count. No ledger accounts were kept of the investments, and only a 
casual account with the various depositors. When necessary to make 
up a statement, the treasurer would ascertain how much was due de- 
positors from a memorandum book, and after figuring how much in- 
terest the depositors were entitled to, the excess of assets as deter- 
mined by this process was claimed by the treasurer as his own! 

In the course of an official examination in New York, a similar 
case developed. The president was the ‘‘whole thing” in this in- 
stance. No interest was collected on mortgages, but was simply 
added to the original amount and reported as principal. On calling 
for the cash balance, the president took out his pocketbook and ex- 
hibited its contents, amounting to $1.16, which represented the cash 
on hand of the savings bank. Nor did his honor the president make 
any apologies—according to his notion that was the proper way to con- 
duct asavings bank! He shortly became convinced otherwise. 


— 
A SUGGESTION FOR BANKERS. 


A Pittsburgh bank clerk, a progressive and earnest worker, in a discussion a 
few days ago, said: 

‘* At our bank a number of financial papers, booklets, reviews and books on 
banking and financial matters come in and go to the officers, but none of the em- 
ployees of the banks, other than the officers, ever see them. 

‘“‘It would be a fine thing for almost every bank if these were placed where the 
clerks could read them; say the establishing of a little library in some nook, or 
merely placing them on a table where these: publications, especially the financial 
papers, could be read by the employees. On many occasions the bank employee is 
called upon to use a good bit of personal discretion, particularly the tellers, and 
whatever is added to their store of knowledge is useful to the bank both during the 
working hours and after. 

‘* Many times I have heard bank clerks asked financial questions that were not 
deep or intricate and heard them blunder, or acknowledge their ignorance and thought 
how much better it would be if they were better posted on current happenings. It 
would look better for the banks in which they are employed and make them better 
employees for ‘knowledge is power.’ ”’ 


This suggestion is no doubt a very goodone. Where carried out it would sup- 
plement the very excellent educational work now being done by the American In- 
stitute of Banking. The clerks of to-day are the officers of to-morrow.—From 
Money, Pittsburg. 

The above is well worth the attention of every banking institution which has not 
been considerate of its own best interests and the educational development of its 
employees along these lines. We have no doubt they are largely in the majority, 
but we know of numerous exceptions. Many institutions subscribe for several 
copies of the BANKING LAW JOURNAL for their officers and employees. We give 
below the names ofa few of them and the number of copies of the BANKING LAW 
JOURNAL they subscribe for: Corn Exchange Bank, New York, 28 copies; City De- 
posit Bank, Pittsburgh, 16 copies; Mississippi Valley Trust Co., St. Louis, 14 copies; 
Bank of New York N. B. A., New York, 8 copies; Capital Nationa! Bank, St. Paul, 
7 copies; Fourth Street National Bank, Philadelphia, 6 copies; City Trust Co., 
Boston, 5 copies. Those who are negligent in this important matter may profit by 
the intelligent fore thought of these representative institutions. 





SAVINGS BANK LIFE INSURANCE. 


Editor Banking Law Journal. 
Dear SIR: 

The fact that a reply is not necessarily an answer receives a new illustration 
in the letter of Mr. Robertson G. Hunter, State Actuary of Massachusetts, printed in 
the June issue of the Bankine Law Journat, in which he attacks my criticism of the 
scheme under which the Massachusetts Savings Banks are expected to conduct a life 
insurance business among the wage-earners of that State. 

If it were not for two or three positive statements he makes I would be quite con- 
tent to leave the Bankrnc Law JouRNAL readers to choose for themselves between the 
detinite figures of my article in March issue (which any one can prove for himself) and 
the vague generalizations of Mr. Hunter's letter. However, this is by no means the first 
time that I have encountered the assumption of mystery with which most actuaries are 
wont to hedge about their business, lest its real simplicity be revealed by the profane 
meddling of the man with a pad and pencil, and a working knowledge of common-school 
arithmetic. I surmise that he calls me a +‘tyro” because no well-seasoned insurance 
man, if rigutly trained to the business, would ‘‘give away” any definite figures or facts 
to the public. 

At the same time I hope that the interested Savings Bank man will not be deceived 
into the belief that the question of Savings Bank Life Insurance has degenerated into 
a mere personal squabble between the writers on the opposing sides. The real conflict 
is between the money-making commercial insurance idea on the one hand and the 
money-saving philanthropic Savings Bank idea on the other. And it should be borne 
in mind that Mr. Hunter is not defending the institution of Savings Bank Life Insurance, 
which has no more ardent supporter than myself, but his own table of rates, which, 
he admits, have been ‘‘computed by the State Actuary.” It is the unnecessary extor- 
tion of these rates, and the questionable disposition of the money thus secured, that 
aroused my criticism; and this, because by them a noble endeavor is imperilled at the 
outset. For the Massachusetts Savings Banks are permitted to act only within the 
rigidly inhumane lines for which Mr. Hunter claims the responsibility ; and my plea was 
for what these banks might do, and doubtless would do, if free to apply their own time- 
honored principles to the problem. Mr. Hunter’s assumption that I gave this as 
the reason why but two of the banks had accepted the plan is wholly gratuitous. I 
gave no reason: I simply expressed satisfaction that this was the fact. 

But Mr. Hunter certainly lays a sharp axe at the very root of my calculations, for 


the unwary reader, when he asserts that the reason the wage-earner’s insurance costs 


more is ‘‘because he does not live so long’’—as the ‘‘professional and business man.” 
The weight of this statement depends upon the inference it carries that only professional 
and business men are insured at the usual rates—by the ordinary life insurance com- 
panies. This is not true in fact, and therefore misleading in the inference. Another 
equally misleading inference is that only wage-earners are to be insured by the Life 
Insurance banks—that professional and business risks will be sternly refused, even 
though their acceptance would reduce the (asserted) larger mortality, and therefore the 
rates, to the working man. 

But is it a fact that the insurable wage-earner does not live as long as the average 
policy-holder in the existing insurance companies? That is the question. Does Mr. 
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Hunter know? We cannot think that he does, for he does not give any figures; and, 
being a public official, there is no good reason for keeping them secret, and every reason 
for using them to defend his’position and the intelligence of the State he represents. 

The conclusions I gave in my article in the BankinG Law JourNAL for March were 
the results of calculations based on the American Table of Mortality, which is used by 
all insurance companies as more than safe, their experience proving that the actual death 
rate is far less than is set down in the Table. In the case of one old and very promi- 
nent company the actual losses by death are but one-half what the Table gives as to 
be expected. The average actual loss to all the companies is very close to two-thirds 
of the figures of the Table, which means that the margin of loss allowed by the Table 
is fully 50 per cent. more than the actual losses among the average risks of the insur- 
ance companies. Can Mr. Hunter prove that the death rate among the Massachusetts 
‘‘working men” is more than 50 per cent. greater than the actual losses of the insurance 
companies? Evidently he cannot, since he does not, and his assertion on this point is 
left to stand merely as an unsupported opinion. 

As to the opinions of other men of long experience in the life insurance business, 
the best test is the actual practice of their companies in the insuring of working people. 
They have told me, as they doubtless will any other inquirer, ‘‘Oh, yes, we will take 
almost any working man at regular rates if he can pass the doctor, and his job is not 
in a hazardous class, provided he does not want more than $1000.” 

Wishing to get closer to the real facts, I addressed letters to the Treasurers of the 
leading Savings Banks in several Massachusetts factory cities asking for the death rate 
among their depositors; for it is among these that the Savings Banks are expected to 
extend the benefits of annuities and life insurance. The replies were unanimously to 
the effect that it was impossible to tell, one Treasurer adding that he could not even 
make a warrantable guess. In this absence of exact knowledge, it would seem that 
the actual practice of the regular insurance companies is at least as dependable as Mr. 
Hunter's opinion, which is supported only by the feav of some Savings Bank treasurers 
that his rates may not be high enough. 

But, by a happy coincidence, we have Mr. Hunter's ‘‘opinion” crystallized in his 
Annuity rates which were quoted in the same issue in which his letter appears, in my 
article, ‘‘Savings Bank and Annuities”. Ishowed in that article, using the same Ameri- 
can Table of Mortality, that only 350 out of the group of 1000 would live to receive 
a share of the money paid in by the 650 deceased, and held by the Bank, and that 
when the last man of the 1000 died the Bank would still have $829,080 on hand, gathered 
from the savings of the dead as ‘‘profits’ of the insurance business—$S29 profit on 
each man of the 1,000 And now comes Mr. Hunter with the assertion that working 
men do not live so long as stated in the Table of Mortality—which is to say that not 
so many as 350 will be alive at age 65, that there will be fewer annuities paid, and 


that the Bank will ‘‘make” a much larger *‘profit *! Comment seems unnecessary. 
But perhaps Mr. Hunter will tell us that while the mortality is greater among the 
working men who take out insurance policies, it is much less among those who take 


out annuities! That would indeed be a poser which I confess myself too much of a 
‘“‘tyro” to explain. 

It is generally understood, and practically conceded, that the ++ Industrial” insur- 
ance companies give less returns for the money paid them than do any other companies. 
Even Mr. Hunter admits their ‘‘extraordinarily heavy expense.” It is one of the most 
significant of commentaries upon the offers of the Massachusetts banks to the wage- 
earners that one of the largest of the Industrial companies introduced a bill in the last 
session of the Massachusetts legislature to permit that company to insure working-men 
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in groups of 100 or more, the weekly collections to be made by some one appointed 
by the groups, and forwarded in bulk to the company. They advertised the results 
that would ensue to the working-men if the bill should be passed, as follows, compar- 
ing them with the Savings Bank offerings: 


*Wuote Lire Poticy, BeNnerir PayasLe aT DeatH. PREMIUMS CEASE 
AT AGE 75. 





Savings Bank Metropolitan 
Age Next Insurance, Proposed Group, 
Birthday. Premium yo Cents Monthly. Premium 10 Cents Weekly. 


20 $232 $274 
30 174 204 
40 126 148 
50 85 98 
60 50 58 





* From the Boston “Journal” of April 6, 1909. 


Making due allowance for the fact that 10 cents a week is a little more than 40 
cents a month, the insurance company’s offers are about one-sixth larger than those of 
the banks which Mr. Hunter says are ‘‘at cost.”’ It is to be remarked that the influence 
behind the Life Insurance Savings Bank scheme was sufficient to kill this bill in com- 
mittee, and so prevent the insurance company from giving the working-man one-sixth 
more than the banks were willing to give him—and this on the extravagant basis of 
Industrial insurance which the banks are openly antagonizing with Azgher rates! 

The one instance in which Mr. Hunter descends (or, should I say ‘*condescends *’?) 
to figures, I will answer with more figures. I stated in my first article that the pay- 
ment of 76 cents a month from age 30 to age 65 ought to protect a man’s life during 
that time in the sum of $500, and at the latter age give him a paid-up policy for $500 
payable to his family at his death. Subtracting this 76 cents fromthe Bank rate of 
$1.32 a month, I showed that the 56 cents remaining would produce the endowment 
amount of $500 at age 65, and I claimed that in addition to the insurance of $500 pay- 
able at death at any age of the insured, the accumulations of the endowment fund ought 
to be paid to the family of the policy-holder who dies defore reaching the endowment 
age of 65. 

Mr. Hunter attempts to hold this statement, and with it all my statements, up to 
ridicule by the puerile pretense of applying an extra allowance of one cent a month 
for unusual clerical work in a new line of business to the payment of the fee of $1.50 


for the medical examination of each applicant, spreading it over twelve years and six 
months. 


The proof of the pudding is in the eating. Any Savings Bank man can figure up 
that 56 cents a month will produce an endowment of $500 in 35 years; and if he will 
check up the following Table he will prove for himself that 76 cents a month will pay 
the examiner's fee and give $500 insurance money to the family of every man of the 
supposed group of 1000 at his death—with a reasonable margin. And I am sure he 
will agree with me that it is not in accord with any recognized Savings Bank principle 
or procedure to give him only the one and confiscate the other, when his savings have 
paid for both. 

The table shows the happenings from year to year in the supposed case of 1,000 
men at age 30 who each pay in 76 cents a month on a life insurance policy for $500, 
paid-up at age 65. It will be seen that the $1500 examining physicians’ fees are pro- 
vided for out of the first year’s premiums, and that after paying the $500 insurance to 
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the family of each of the insured there is still the not unreasonable balance of $14,000, 
as a margin of safety. 


Age. Deaths. Survivors. Premiums. Losses. Fund. 
Physicians fees $1,500} 
30 992 $9,225 4,000) 83,725 
31 984 9,151 - 4,000 9 027 
32 976 9,076 4,000 14,468 
33 968 9,002 4,000 20,055 
34 959 8,918 4,500 25,284 
35 950 8,835 4,500 30,641 
36 - 941 8,751 4.500 36,130 
37 ‘ 932 8,667 4,500 41,757 
38 923 8,583 4,500 ,528 
39 914 8,500 4,500 53,448 
40 905 8,416 4,500 59,524 
41 896 8,332 ,500 5,762 
42 887 8,249 ,)00 2,167 
878 165 ,500 ,748 
44 868 072 000 35,002 
45 858 979 ,000 ,416 
848 886 000 995 
47 838 .793 ,000 748 
48 828 700 OOU ,680 
817 598 ,500 ,290 
50 806 495 ,500 25,065 
51 2 794 , 384 000 31,501 
52 782 272 3,000 38,087 
769 ,151 ,500 317 
756 ,030 ,500 50,678 
742 ,900 ,000 666 
727 761 500 2.257 
711 3,612 ,000 ,424 
695 35,463 000 2,652 
678 3,305 ,500 ,432 
660 ,138 000 ,738 
641 5,961 9,500 5,542 
621 5,775 10,000 813 
599 5,570 11,000 ,012 
577 5,366 11,000 O95 
554 Premiums 11,500 189,396 
529 cease. 12,500 184,545 
504 12,500 179,503 
478 13,000 173,755 
451 13,500 167,275 
423 14,000 160,033 
393 15,000 151,498 
364 14,500 143,119 
335 14,500 134,401 
306 14,500 125,330 
277 14,500 115,894 
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Age. Deaths. Survivors. Premiums. Losses. Fund. 
249 $14,000 $106,576 

221 14,000 96,882 

194 13,500 87,296 

169 12,500 78,322 

144 12,500 68,987 

122 11,000 60,774 

100 11,000 52,229 

81 9,500 44,839 

64 8,500 38,150 

85 : 49 7,500 32,192 
86 36 6,500 26,992 
87 25 5,500 22,583 
88 17 4,000 19,495 
89 10 3,500 16,783 
90 : 5 2,500 14,961 
91 B 2 1,500 14,065 
92 1 500 14,133 
93 0 500 14,204 





Mr. Hunter says that he is in ‘‘thorough accord” with me, on the basis of the 
broad brotherhood of man. Either he is deceiving himself, or he is stooping to a vain 
pretense. While he prates of ‘‘insurance at cost” he holds up the lure of ‘‘profits’—a 
hopeless inconsistency at first glance, which is dispelled by the discovery that his rates 
are arranged for the ‘‘profits.” 

The real ‘* Savings Bank Life Insurance” is a very different thing from what Mr. 
Hunter thinks itis. As the pioneer in one of the most important progressive movements 
of this generation he is losing an unparalleled opportunity. RICHARD FERRIS. 

Addenda. 

Before the Joint Insurance Committee of the Legislature of Massachusetts, the Vice- 
President of one of the largest insurance companies in the country testified that in the 
‘‘Intermediate” branch of that company’s business (comprising the issuing of policies 
of even $500 to workingmen) nearly 35,000 of such policies had been issued in the State 
of Massachusetts, and stated that ‘‘the experience has been that after the deduction of 
mortality dividends (from the surplus earned over the ‘‘Industrial” mortality table under 
which these poticies were first issued) from the premiums, the cost of some forms of 
endowment policies (the most expensive) in the Intermediate Branch has been almost 
as low as that in our non-participating Ordinary policies.” This was the result of sepa- 
rate book-keeping for the workingmen’s class for a period of ten years, though giving 
the working class credit for the difference between the actual death loss and that 
which had been estimated in advance. 

Futher evidence of a positive character is gleaned from the latest report (for 1907) 
of the Secretary of the Commonwealth of Massachusetts to the Legislature, upon the 
death rate of the various cities and towns of that State. 

The American Table of Mortality represents a general death rate of 17.32 per 1,000 
population. 

Of the 33 cities of more than 14,000 population in Massachusetts, 13 have a higher 
death rate than this, the highest being Taunton, with a death rate of 23.60 per 1,000. 
This is 22 per cent. above the American Table, but no one can doubt that the elimin- 
ation of infant mortality, and the medical selection of lives would reduce the risks 
among the insurable population at least to the expectancy of the Table. The death 





626 THE BANKING LAW JOURNAL. 


rate in the other 20 cities is already below the Table, and the average of all the 33 
cities is 5 per cent. below the expected death rate of the Table. Sixty-four towns of 
over 5,000 and less than 14,000 population show a normal death rate of 15.80, or 9 
per cent. below the table, but 257 smaller towns with an average death rate of 18.00 
per 1,000, bring the average death rate for the whole State up to 18.10, or 4} per cent. 
above the rate of the American Table of Mortality. Inasmuch as these figures cover 
the population as a whole, including infants and those uninsurable because of disease, 
no one can accept Mr. Hunter’s unsupported assertion that the mortality among the in- 
surable workingmen of Massachusetts is practically double that of the American Table 
of Mortality, as his rates indicate. R. F. 


— 
THE BANKERS TRUST CO., NEW YORK. 


IMPORTANT STEPS IN ITS PROGRESS. 

Plans have been made to increase the capital stock of the Bankers Trust Co., 
New York, from $1,000,000 to $3,000,000. Itis proposed to issue $1,000,000 of this 
additional stock to the present stockholders at $300 for each $100 Share held. Other 
interests will take the remaining $1,000,000 at $400 per share. The additional sum 
thus obtained will be distributed among the present stockholders together with a 
special cash dividend of $50a share. The effect of this is that the new shares will 
net the present shareholders only $150 per share. 

The surplus and profits of the institution, now about $1,500,000, will be increased 
to $6,090,009 when the new capitalization of $3,000,000 becomes operative. 

This institution has recently consummated a lease of the Stevens building for 
twenty-one years. Itisan ‘‘L” shaped plot 69 feet on Wall Street, covering Nos. 
14, 16 and 18, and about 23 feet on Nassau Street. Mr. Henry P. Davison of J. P. 
Morgan & Co., who is chairman of the Executive Committee of the Trust Campany, 
conducted the negotiations. It is said the annual net rental will be 4 4 of an ap- 
praised value of $2,000,000, or $80,000, yearly. The lease provides for three renew- 
als covering a period of eighty-four years. 

The Bankers Trust Co. will erect a modern sixteen-story office building. The 
plans will include adequate quarters for its fast growing business as well as desirable 
offices. 

The Bankers Trust Co. began business March 30, 1903. Its deposits now ex- 
ceed $40,000,000, The rapid development of this institution is in keeping with the 
well-known ability and calibre of its officers and directors. 

The officers are: E. C. Converse, President; J. F. Thompson, D. E. Pomeroy 
and B. Strong, Jr., Vice-Presidents; H. W. Donovan, Treasurer; F.N. B. Close, 
Secretary ; H. F. Wilson, Assistant Secretary. 

Its directorate is composed of Stephen Baker, Pres. Bank of the Manhattan Co. ; 
Samuel G. Bayne, Pres. Seaboard Nat. Bank; Edwin M. Bulkley of Spencer Trask 
& Co.; James G. Cannon, Vice-Pres. Fourth Nat. Bank; Edmund C. Converse, Pres- 
ident; Henry P. Davison of J. P. Morgan & Co.; Walter E. Frew, Vice-Pres. Corn 
Exchange Bank; Frederick T. Haskell, Vice-Pres. Ills. Trust & Savings Bank, Chi- 
cago; A. Barton Hepburn, Pres. Chase Nat. Bank; Thomas W. Lamont, Vice-Pres. 
First Nat. Bank; Gates W. McGarrah, Pres. Mechanics Nat. Bank; Edgar L. Mars- 
ton of Blair & Co.; George W. Perkins of J. P. Morgan & Co.; William H. Porter, 
Pres. Chemical Nat. Bank; Daniel J. Reid, Vice-Pres. Liberty Nat. Bank ; Benjamin 
Strong, Jr., Vice-President ; Edward F. Swinney, Pres. First Nat. Bank, Kansas City ; 
John F. Thompson, Vice-President ; Gilbert G. Thorne, Vice-Pres. Nat. Park Bank; 
Edward Townsend, Pres. Importers & Traders Nat. Bank; Albert H. Wiggin, Vice- 
Pres. Chase Nat. Bank ; Samuel Woolverton, Pres. Gallatin Nat. Bank. 





THE COMING CONVENTION. 


THE AMERICAN BANKERS’ ASSOCIATION. 


PROGRAM OF THE ANNUAL CONVENTION TO RE HELD AT CHICAGO SEPT. 13-17. 


“THE American Bankers’ Association's Thirty-fifth Annual Convention to be held 

in Chicago in September, bids fair to outrival all of its predecessors in attend- 
ance and importance. Secretary Farnsworth had a two days’ session with President 
George M. Reynolds, Chairman of the General Committee on Arrangements, and 
also met the local committee at Chicago. The work of the several committees is now 
well under way, and from arrangements already made, and reports submitted at 
their meeting, every important detail will be perfected for the convention, anda 
most elaborate series of entertainments furnished. 

The headquarters of the Association will be at the Auditorium-Annex, general 
registration at the Auditorium, and the general convention will be held in the Audi- 
torium Theatre. 

Those who have not already applied for hotel accommodations should do so at 
once, addressing August Blum, Chairman of the Hotel Committee, care of First 
National Bank, Chicago. 

The general program as arranged by the executive officers is as follows: 

Monday, September 13, 1909. Committee Meetings and Registration at Audi- 
torium Hotel and Annex; Executive Council Meeting at Auditorium Hotel. On 
Monday evening, Executive Council banquet at Annex, tendered by Chicago bankers. 

Tuesday, September 14, 1969. First day’s session of the Association Convention 
beginning at 10 A.M at Auditorium Theatre; invocation; addresses of welcome— 
Hon. Chas. S. Deneen, Governor of Illinois; Joseph T. Talbert, President Chicago 
Clearing House Association. President's annual address—George M. Reynolds, 
Chicago, Illinois. Response to addresses of welcome—Col. Robert J. Lowry, Atlanta, 
Ga., ex-President of the Association. Annual Reports of the Secretary, Fred E. Farns- 
worth; Treasurer P. C. Kauffman, Tacoma, Wash, and Committees. Informal Ad- 
dress by Hon. Joseph G. Cannon, Speaker of the House of Representatives, Washing- 
ton,D.C. Address by Hon. Lawrence O. Murray, Comptroller of the Currency. Ad- 
dress by James J. Hill of St. Paul, President of the Great Northern Railroad. On 
Tuesday evening an informal entertainmentat the Coliseum for delegates, guests and 
ladies will be held. 

Wednesday, September 15, 1909. Annual meeting of Trust Company Section; 
annual meeting Clearing House Section; annual meeting Organization of Secretaries 
of State Bankers’ Associations. On Wednesday afternoon a boat ride on Lake Mich- 
igan to Gary, Indiana, and return will take place, giving an opportunity to visit the plant 
of the [Indiana Steel Company. On Wednesday evening the first annual dinner of the 
“Council Club”’ will be held. 

Thursday, September 16, 1909. Annual meeting Savings Bank Section. On 
Thursday afternoon the packers of Chicago will provide a special train to the Stock 
Yards for the gentlemen who desire to visit the packing houses while in operaton. 
On Thursday evening a reception and ball will be held at the Auditorium Theatre. 

Friday, September 17, 1909. Second day’s session of the Association Conven- 
tion at lo o'clock, a.m. Invocation; Reports of Committees—Currency Commission ; 
Federal Legislative ; American institute of Banking ; Standing Law; Uniform Laws; 
Special; Invitations for next convention. Address by James B. Forgan, President 
First National Bank of Chicago. Address by Dr. John C. Kilgo, President Trinity 
College, Durham, N.C. Five-minute talks—Vice-Presidents of States. Unfinished 
business. Resolutions. Report of the Nominating Committee; action on same. 
Installation of officers. Adjournment. On Friday evening a meeting of the new 
Executive Council will be held at the Auditorium Hotel. 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


STATUS OF CHECKS DRAWN BEFORE ASSIGNMENT. 


Checks drawn before an assignment should not be paid by bank if at time of presentation 
drawer bad assigned. 
Editor Banking Law Journal. NEw York, July 9, 1909. 

Dear Str: I should like to have your valuable opinion upon the following: 

A concern in good standing issues its checks in good faith to parties to whom the 
money is due. The following day (on which the checks are presented) it makes an 
assignment. Should the bank pay the checks—issued in good faith before the as- 
signment was made—in the absence of any instructions to the contrary? Of course, 
it is assumed that the balance in the bank is sufficient to pay the checks. 

Very truly yours, CASHIER. 


Answer :—The bank should not pay the checks. In the absence of 
statute, the failure of the drawer of a check operates as a revocation, 
except in those states where the rule prevails that a check constitutes 
an assignment. Bolles on Banking, page 624, and cases cited. How- 
ever, a bank, which pays a check without knowledge of the drawer’s 
failure is protected. 1 Bing. (Eng.) 93. 

Guthrie National Bank v. Gill, 6 Okla., 560, (1898), is a case in- 
volving the question raised. On Feb. 26, 1897, the Bank of Mulhall 
by its cashier, made its draft for $156.05 to order of J. R. Keaton, 
directed to the Guthrie Nat. Bank. On March 2, 1897, Keaton in- 
dorsed to J. H. Gill. At the close of business on March 11, 1897, 
the Guthrie Bank held on deposit to credit of the Bank of Mulhail, 
$364.69. At 1 a. mM. March 12, 1897, the Bank of Mulhall made a 
general assignment of all its property, credits and effects to Geo. E. 
Billingsley for the benefit of its creditors. Billingsley accepted the 





INQUIRIES AND CORRESPONDENCE. 629 


trust about 7 a. M. on the same day, and at 8:40 a. M. filed the deed 
of assignment for record. At 8 a.m. March 12, Guthrie Nat. Bank 
received through the mail a letter from the First Nat. Bank of Okla- 
homa City enclosing the draft for collection. The draft was stamped 
paid and placed in a file to await the making of the proper entries in 
the books of the bank. 

Before these entries were made a telegram was received from the 
assignee notifying the drawee of the assignment and directing it not 
to pay any drafts or orders drawn by the Bank of Mulhall. Quoting 
from the opinion: ‘‘We do not think it material that plaintiff in 
error (Guthrie Nat. Bank) did not know of the assignment when the 
draft reached the bank for collection. Such knowledge might be 
material if the draft had been paid and this were an action by the as- 
signee to recover the fund, but as between the holder of the draft and 
the bank it is not material. The defendant in error (Gill) cannot re- 
cover upon the equities which plaintiff in error might have in an ac- 
tion against it by the assignee had the draft been paid, but must re- 
cover, if at all, upon the theory that the fund upon which it was 
drawn remained the property and funds of the drawer until the draft 
was presented for payment, and this involves the theory that the as- 
signment did not operate to divest the assignor of ownership and con- 
trol of the funds on which the draft was drawn until the drawer had 
knowledge of such assignment. This theory cannot be sustained. 


The assignment, when it was executed and the trust accepted by the 
assignee, operated ¢o-zuzstanti to divest the assignor of ownership and 
control of the property assigned and vest such ownership and con- 
trol in the assignee for the benefit of creditors generally and, there- 
fore, the holder of a draft unpresented for payment is not entitled to 
payment in full out of any fund on which it was drawn, but must pro- 
rate with the other creditors.” 


—————- + + 


ANSWER IN GARNISHMENT. 

Editor Banking Law Journal. RemsviL_e, Ga., July 15, 1909. 

Dear Str: John Smith opens an account in a savings bank in the name of John 
Smith, Agent for John Smith, Jr. The latter is the minor child of the former. Sup- 
pose the bank is garnished by creditors of John Smith; should the bank in its an- 
swer refer to the account on its books in the name of John Smith, Agent for John 
Smith, Jr. ? Very truly yours, Bank ATTORNEY. 

Answer:—We find nothing in the Georgia decisions or statutes 
bearing on the point raised. The question as to the contents of an an- 
swer in a garnishment proceeding in your state being essentially a 
question of Georgia practice, we naturally hesitate to offer an opinion 
in the matter. We feel, however, that inasmuch as the account stands 
on the books of the bank in the name of ‘‘ John Smith, Agent for 
John Smith, Jr.,” it should be so referred to in the answer. 
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GENERAL RULE FOR PROTESTING NOTES. 


Editor Banking Law Journal BozEMAN, Mont., July 21, 1909. 
Dear Str: I wish you would give in your next issue the general rule for pro- 
testing notes. I want to know the general rule for protesting notes where a notice 
has been sent beforehand and the party did not respond at the bank to pay it when it 
was due, and it was protested. Yours truly, BANKER. 


Answer :—Where notesare made payable at a bank and the makers 
do not appear with funds or provide for payment on the day of ma- 
turity, the general rule is to hand over to a notary for protest. 


+ 


FORM OF PROMISSORY NOTE USED IN MINNESOTA. 


Editor Banking Law Journal. Sr. Paun, Mrxn., July 12, 1909. 
DEAR Srr: Herewith I hand you sample of a promissory note which is being 
extensively used among the banks in Minnesota. 





MOORHEAD, MINN., 
For Value Received, I Promise to Pay 
To the Order of First State Bank of Moorhead, 

, DOLLARS, 
at its office, in MOORHEAD, MINNESOTA, with interest at 
per annum after until paid. 

SECURED BY 





Kindly give me your opinion as to the advisability of using such a form. 
Very truly yours, INQUIRER. 


Answer :—There is nothing in the above form of note affecting 


its negotiability and we know of no objection to its use in the state 
of Minnesota. 


EXTENSION CLAUSES IN PROMISSORY NOTES. 


The following cases indicate forms of extension clauses in promis- 
sory notes which have been held to deprive the instrument of nego- 
tiability: 

Union Stock Yards National Bank of South Omaha, Neb. v. Bolan, 
a decision by the Supreme Court of Idaho, Jan. 1908, reported in 93 
Pac. Rep. 508. The action there was brought by an indorsee against 
the maker of a promissory note containing a stipulation by the sure- 
ties guarantors and indorsers that ‘‘ No extension of time of payment 
with or without our knowledge by the receipt of interest or other- 
wise shall release us or either of us from the obligation of payment.” 

‘‘ This is an express contract,” said the court, ‘‘to the effect that 
the time of payment may be extended to any one or all of the sure- 
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ties, guarantors, indorsers, or makers of the note without notice to 
any or allof them. This undoubtedly renders the note non-nego- 
tiable under all the authorities that have been brought to our atten- 
tion on the subject.”” It was held that the note did not comply with 
the provisions of the Negotiable Instruments Law, requiring an in- 
strument, in order to be negotiable, ‘‘to be payable on demand, or at 
a fixed or determinable future time.” 

In Matchett v. Anderson Foundry and Machine Works, 29 Ind. 
App. 207, the note sued on, provided that ‘‘ the drawers and indorsers 
severally waived presentment for payment, protest and notice of pro- 
test, and on payment of this note, and all defenses on the ground of 
any extension of the time of its payment that may be given by the 
holder or holders to them or either of them.” In that case the In- 
diana Court of Appeals held that the note was non-negotiable, and 
was subject to defense on all the equities that the maker held against 


the payee. 
a | 


ANOTHER BANK AMALGAMATION IN CHIGAGO. 
THE COMMERCIAL NATIONAL AND BANKERS NATIONAL MERGE. 

The consolidation of banking institutions, now in vogue, has taken tangible form 
between the Commercial National and Bankers National banks of Chicago. The 
merger plan approved by the directors of the two banks provides that the Commer- 
cial National shall be the continuing institution. It will take over the assets and busi- 
ness of the Bankers National, and increase its directorate from fourteen to twenty- 
five, thus providing for eleven of the twelve directors of the Bankers National, but 
some members of the Commercial National board may retire. The capital of the 
Commercial will be increased to $7,000,000. The interests will be equalized by the 
stockholders of the Commercial receiving a stock dividend of 50 per cent., and the 
stockholders of both institutions will havethe right to subscribe for new stock at par 
to an amount equal to ro per cent. of their present holdings. This will give the old 
stockholders of the Commercial $4,800,000, and of the Bankers $2,200,000. An extra 
dividend of 5% per cent. was declared by the Bankers National. The capital of the 
Commercial National is $3,000,000, surplus June 23, $4,344,640, and the Bankers Na- 
tional has capital $2,000,000, with a surplus June 23 of $1,284,770. 

This plan will go before the stockholders of the two banks at a special meeting 
August 20, called to ratify the above. 

George E. Roberts will continue in the presidency, while Edward S. Lacey, presi- 
dent of the Bankers, will be chairman of the board, and take an active part in the 
conduct of the bank. Joseph T. Talbert, first vice-president of the Commercial, will 
continue in that office, and John C. Craft, vice-president of the Bankers will become 
a vice-president of the Commercial. 

F. P. Judson, cashier of the Bankers, will, it is said, probably be made secretary. 
Other officials of the Commercial National will for the present retain their respective 
positions, 

The Commercial National in its magnificent new home at Clark and Adams 
Streets, will thus become third in point of deposits among the national banks of Chi- 
cago. It has a charter taken out some years ago for the Commercial Trust and Sav- 
ings Bank, which, itis said, may become operative along the lines its name indicates 
as an adjunct to the new institution. 
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NEW YORK STATE BANKERS’ ASSOCIATION. 


Annual Convention, Saratoga, July 15th and 16th. 


HE sixteenth annual convention of the New York State Bankers’ Association was 
held at Saratoga on July 15th and 16th. Something of zest as well as innovation 
was contributed by the change of the usually serene order of the election of its 

officers by a single ballot. F. E. Lyford, president of the First National Bank of 
Waverly and the retiring Vice-President of the Association, was the logical successor 
to the presidency according toa time-honored precedent. A minority report of the 
nominating committee evidenced appreciation of Mr. Lyford personally, and recognized 
his valuable services to the Association but opposed him on account of previous express- 
ions favoring a guarantee of bank deposits by the Government, and placed in nomination, 
for the presidency of the Association, Ledyard Cogswell, president of the New York 
State National Bank, of Albany. This led to nomination in the open convention, and 
the result was the election of Ledyard Cogswell as President; Luther W. Mott, vice- 
president of the First National Bank, Oswego, as Vice-President; J. A. Kloepfer, vice- 
president of the Bank of Hamburg, as Treasurer; and William J. Henry, of the Irving 
National Exchange Bank, New York City, as Secretary. 

The amendments to the Association's Constitution proposed by Edmund D. Fisher, 
secretary of the Flatbush Trust Co., of Brooklyn, last year, admitting to membership 
any National or State bank or Trust Company incorporated under the laws of New 
York, or any banker favorably passed on by any of the groups, and making all Clear- 
ing Houses in the State Ex-officio members without payment of dues, also admitting 
Savings banks and Safe Deposit Companies, were adopted. 

The resolution of Charles E. Warren, cashier Lincoln National Bank, New York, 
that Senators and Congressmen be urgently requested to procure an amendment to the 
Corporation Tax bill exempting incorporated banking institutions organized under any 
State or National law was unanimously adopted. 

The bankers of the State of New York represent a quarter of the banking resources 
of the country, and New York City represents four-fifths of this. The bankers of the 
country are therefore justified in looking to this state for some guiding note, some 
advance word. 

Another development which may be noted in connection with the shattering of 
precedents in the election of officers was a very decided sentiment for the selection, as 
president and vice-president, of leading bankers of New York City. The advocates 
of this plan believed that if such men should become actively interested in the associa- 
tion it would add to its prestige and usefulness; those most prominently mentioned in 
this connection were Alexander Gilbert, president of the Market & Fulton National 
Bank, who presided with great dignity over the New York Clearing House Association, 
for the presidency, and that young Hercules of the banking world, Frank A. Vander- 
lip, president of the National City Bank as Vice-President. It was said the former 
would only accept if it were unanimous and the latter was too busy so it was dropped. 

The most important social event was the banquet, and some words of wisdom as 
well as wit regaled the banqueters. 

Much of value and interest was brought out in the formal addresses. Edward 
S. Teft, cashier First National Bank, Syracuse, President, spoke optimistically as 
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to the conditions and outlook of the country and the association; he said that*forty- 
two trust companies had joined since it was voted to admit them at the last annual 
convention and that the coming year would show a still larger increase. 

F. O. Watts, president First National Bank Nashville, Tenn., touched upon many 
points which should tend to arouse bankers to action. Among other things he said: 
“If we sit in our offices and supinely think that a strict attention to our own business 
is sufficient, believing that, so long as we have a proper appreciation for the care and 


LEDYARD COGSWELL, 
President New York State National Bank, Albany, N. Y. 


safety of the trust placed in our banks is enough, believing that those things will bring 
us public attention, why, we are mistaken.” He said there would be no agitation for 
bank guarantee if bankers had the confidence of the public and advocated a central 
bank system which will bring the greatest good to the greatest number. 

The address of Lucius Teter, president of the Chicago Savings Bank and Trust 
Co., offering postal savings banks, was full of good points. He said: 

‘*T have been much interested in investigating the reasons for the postal sav- 
ings bank sentiment, and I am now quite sure that the source of the movement is 
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almost altogether political. * * * Personally, Ithink the entire question of the savine. 
facilities of the country should be submitted to the Monetary Commission; or, if th 
question does not come within the province of that Commission, a special commission 
should be selected for that purpose. There is ample evidence that our present bank 
ing system can take care of the business. 

‘<* * * Tn relation to the state banks, I would say that the savings section of the 
American Bankers’ Association is now framing a Model Savings Bank Law which, afte: 
being approved by the Convention in September, will be offered as a standard to the 
Bankers’ Association of the several states.” 

Much good work has been done by Mr. Teter, who has addressed many of the 
State conventions. One of his good addresses was given complete in our May num 
ber, page 359. 

William M. Kingsley, Vice-President of the United States Trust Co., New York 
City, gave sound advice intermingled with humor in his entertaining address on ‘+The 
Lights and Shadows of Wall Street.” He gave apt illustrations of every Wall Street 
panic since 1884, but said that was the only one he really enjoyed because he had 
nothing at stake save his salary of 86 per week. He furtier said: ++But the danger in 
margin business, in my judgment, is that it is a stepin the direction of too much; it is 
purely a business risk. I should say that a 50 per cent. margin was very conserva- 
tive business; a 25 per cent. margin a fair business risk, and a 10 per cent. margin a 
very foolish and unwise risk—just as foolish as if the real estate man with $100,000 
to invest endeavors to swing a million dollar contract, or the merchant with $100,000 
capital had $1,000,000 of his paper outstanding. 

“o# * * As a result of buying too much and paying too much, they lose too much. 
If only a man would stop when he had lost what he could afford to it would be 
a much simpler matter, but the tendency is to go on and buy more, and then the 
shadows come in. 

‘oe * * Let me sum up what I have said, gentlemen, by suggesting to you as 
far as your influence goes, a spirit of moderation. I am not asking men to go to 
sleep or to become dopey. I will leave plenty of room for energy and ambition and 
splendid success, but I believe in moderation, for there is much more happiness in 
moderation than in excess, and that is worth more than money. For the individual, 
Wall Street may be a place of profitable and honorable business, or it may be a place 
of utter ruin. For the country at large Wall Street may be a legitimate market-place 
for the purchase and sale of securities and a valuable factor in our financial system, or 
it may be a scene of reckless gambling, and, as such, a menace to financial stability. 
Gentlemen, which shall it be ? ~ 

Hon. Clark Williams, State Superintendent of Banking, in his advocacy of lower 
interest rates said: ‘‘These is no question in my judgment which so vitally effects 
sound banking to-day, not only in this State, but throughout the country, and there 
is ample evidence, gentlemen, that this is being realized, and that the eyes of the 
bankers of our sister States are upon us.” He said regarding savings banks, that a 
few might safely pay even 4 % per cent., others could properly pay 4 per cent., but 
the greater number should pay 3 % per cent. 

The basis of Mr. Williams’ plea is that a lower interest rate than some pay tends to 
strengthen, and the ultimate result will be a greater benefit than the immediate advantage 
of increased deposits; he also said: ‘I believe it to be the duty of the directors of every 


financial institution to determine for themselves, without coercion, the question of the 


” 


interest rate to be paid on deposits. * * * 





